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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ON FISHER, 


RAYMOND 
A My A and Serasntice, 


WALTER BAILEY, ; 
Administrator of the 
Rstate of Emma 0. Lester, 
Deceased 


“Civil Action No. 7192-67 


FILED 


MAY 1 2 1967 
ROBEX( M. STEARNS, CLERK 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant. 


COMPLAINT FOR BREACH OF CONTRACT, RESTITUTION 
AND QUANTUM MERUIT 

1. Jurisdiction. 

a. The amount in controversy exceeds $10,000. 

b. Plaintiff is a resident of the State of Virginia and 
brings this action in this court under the diversity of citizen- 
ship provision of the Constitution of the United States and the — 
laws enacted thereunder (Title 28 U. 8. Code § 1332). 

6. Defendant Walter Bailey, Administrator of the Estate 
of Emma 0. Lester, deceased, Administration No. 115, 114% in the 
United States District Court for the District of Columbia hold- 
4ng Probate Court, is domiciled in the District of Columbia, 
heving been granted letters of administration on March 31, 1966 
and having filed his power of attorney therein on April 1, 1966. 

2. During the period from about 1945 to September 1, 1965, 
the deceased Emma 0. Lester reveatedly promised the plaintiff 
herein that she would make a valid will and testament leaving 


to plaintiff certain property interests as compensation and 
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remuneration for services rendered to her by plaintiff from 1939 
to the time of her death on September 1, 1965. Pursuant to Mra. 
Lester's requests to plaintiff, and in reliance on her repeated 
promises to him that she would leave him certain property 


4nterests by will, plaintiff performed numerous personal 
services for Mrs. Lester which included driving her automobile, 


building a stone wall, hauling coal, as well as doing various 
chores in and about the premises owned and occupied by Mrs. 
Lester, the deceased, ‘ 

b. Decedent, Emma 0. Lester, attempted to carry out and 
execute her part of the contractual pargein 4n consideration of 
the valuable services rendered by plaintiff over a period of 
approximately 25 years by actually making and executing a pur- 
ported will. When the "will" was presented for probate, a 
caveat was filed which resulted in the "will” being declared 
4nvalid by this Honorable Court. Thus, the contract for persone 
al services between plaintiff and decedent was breached. 

3. a. Wherefore, plaintiff claims damages in the amount 
of $75,000 for said breach of contraotel 

bd. Alternatively, plaintiff claims a sum of $75,000, repe 
resenting the amount by which decedent's estate has been unjustly 
enriched, which sum in good conscience and equity belongs to 
plaintiff. 


c. Plaintiff, as a further alternative, claims the amount 


of $75,000 in quantum meruit as the reasonable value of the 


services he rendered to decedent during her lifetime. 


WHEREFORE, plaintiff asks this Honorable Court to grant 
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' Judgment in his favor in the amount of $75,000 and grant such 


other relief as this Honorable Court may deem meet and proper. 


WALTER H. E. JA2ZGER 
Attorney for Plaintiff 
Munsey Building 
Washington, D.C. 


[Caption Omitted in Printing] F J LC E D 
MAY 17 1967 


AMENDED COMPLAINT 
‘Jurisdiction. 
The amount in controversy exceeds $10,000. 


Plaintiff is a resident of the State of Virginia and 
brings this action in this court under the diversity of citizen-~ 
ship provision of the Constitution of the United States and the 
laws enacted thereunder (Title 28 U.S. Code § 1332). 


c. Defendant Walter Bailey, Administrator of the Estate 


of Emma 0. Lester, deceased, Administration No. 115, 114 in the 


United States District Court for the District of Columbia hold-. 
ing Probate Court, is domiciled in the District of Columbia, 


having been granted letters of administration on March 31, 1966 
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and having filed his power of attorney therein on April 1, 1966. 


a. Pleintiff files his Amended Complaint under the. 
provisions of Rule 15, Federal Rules of Civil Procedure. 

Ze ‘During the period from about 1945 to September 1, (1965, 
~ deceased Emna 0. Lester repeatedly promised the plaintiff 
herein that she would make a valid will and testament leaving 
to plaintiff certain property interests peraciie real estate 

- and improvements thereon described and identified as Lots 
51 to 53, inclusive, Block K ‘of pesle Beach Suddivision, and 
‘Lotsa 45 to 50, inclusive, a Block K of Deale Beach Subdivision, 
sen) Anne Arundel County, State of Maryland, also Lot 143, Square 
5605, improved by premises at 1525 "s" Street, §.E., Washington, 
in the District of Columbia, as remuneration and in return for 
services rendered to her by the plaintiff from 1939 to tre time 


of her death on September 1, 1965. Pursuant to Mrs. Lester's 


requests to plaintiff, and in reliance on her repeated promises 


to him that she would leave him certain property interests 

by will, plaintiff performed numerous personal services for 
Mrs. Lester which 4ncluded driving her automobile, building 
a stone wall, hauling coal, and undertaking certain clerical 


and secretarial duties, such as writing business and personal 
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letters and assisting decedent in the PReDeTELToe of her 


income tax returns; also, caring for and promising to care for 
a dog named Laddie, owned by the decedent, during the lifetime 


of the decedent, and after her death. In addition, plaintiff 


performed nume rous other chores in and about the premises owned 
and occupied by Mrs. Emma 0. Lester, the decedent. 
WHEREFORE, plaintiff prays that: 


1. This Honorable Court decree:- specific performance 


of Cece ea and obligation to transfer the real 

eee spoctsied in paragraph 2 of this Amended Complaint, 

pursuant to the - “terms of the contract between plaintiff Raymond 
on 

Leon Lo nae and; Euma 0. Lester, decedent; 

2 2e Padai tionally, a money judgment be included. in 
the prayed-for decree in the amount of $25,000, in return for 
personal services rendered by plaintiff Fisher to decedent, 
Mrs. Lester, over and above the aac of the real estate 
specified in the first prayer herein; and 


3. For such other relief as may seem meet and 


proper to this Honorable Court. 


datta 


Walter H.E. Jae 

432 Munsey Building 
Washington, D.C. 20004 
Tel: 347-1010 
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CERTIFICATE OF SERVICE 
: th ta 
I certify that I have on this /7° day of May 1967, mailed 
prepaid a copy of the foregoing pleading to Walter Bailey, 


Administrator of the Estate of Emma 0. Lester, deceased, in 


care of the Register of Wills,. United States Court House, 


Washington, D.C. 20001. 


[Caption Omitted in Printing] F I E E D 
JUL 6 - 1967 


NOTICE TO TAKE ORAL DEPOSITION 


NU ee 


Please take notice that the defendant in the above-captioned matter, 
“ali take the deposition of the plaintiff, Raymond Leon Fisher, 1319 North 
Adams Street, Arlington, Virginia, pursuant to the Federal Rules of Civil 
procedure, on Thursday, June 29, 1967, at 2 pam , in suite 1010 Bender 
Building, 1120 Connecticut Avenue, N. W., Washington, D. C. 20036, upon oral 
examination for the purpose of discovery, before an officer authorized to 


of iy 
ey cl gy ctad oN 
t 


administer an oath, = 
[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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[Caption Omitted in Printing] E i LC E D 
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ANSWER OF DEFENDANT WITH COUNTERCLAIM 
First Defense 
The Complaint, and Amended Complaint, of plaintiff fails to state a 
claim upon which relief can be granted against defendant herein. 
Second Defense 
Defendant admits that plaintiff is a resident of the State of Virginia, 
and that defendant is Administrator of the Estate of Emm 0. Lester, deceased, 
Administration No. 115,114, in the United States District Court for the Dist~ 
rict Court for-the—District of Columbia; defendant denies that he is domi - 
ciled in the District of Columbia, or that this Court has jurisdiction as 
alleged in paragraph 1; answering paragraph 2, defendant denies that the de=- 
cedent, Emma Q. Lester, promised plaintiff that she would make a valid will 
leaving to plaintiff certain property interests as remmeration and compen- 
sation for services allegedly rendered to her from 1939 to the time of her 
death on September 1, 1965; defendant denies that plaintiff performed per- 
sonal services for Mrs. Lester in reliance of her repeated promises to him 
that she would leave hin certain property interests by will, and he avers - 
that the pleintiff was paid during the lifetime of Emma 0. Lester for any 
and all. services rendered by him for her; that when the alleged "will" was 
presented for probate by plaintiff in Administration No.115,114, it was set 
aside and declared void by order of this Court, following the unanimous 
verdict of the jury, on March 23, 1966, that the alleged "will" had been pro- 
cured by the Undue Influence of Raymond Leon Fisher, plaintiff herein; that 
the District Court judgment was affirmed by the United States Court of Ap- 
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peals on March 24, 1967 in Case No. 20,303, and remains in full force and 


effect as shown by the records in said cases, prayed to be read as part hereof; 
defendant denies that Mrs. Lester made any promise, agreement, or contract to 
transfer to plaintiff the property specified in his complaint; defendant de- 
nies each and every other allegation not specifically admitted herein. 
Third Defense 
As a further defense the defendant says that the alleged agreement refer- 


red to in the complaint, and amended complaint, herein is void of any | 


tion whatsoever. 
Fourth Defense 


For a further and separate defense defendant says that plaintiff's com- 
plaint shows on its face that the alleged agreement set forth therein is in 
violation of the Statute of Frauds, and Code of Laws in the District of Col.3 
plaintiff alleges that Mrs. Lester promised that she would leave him certain 
property interests by will, 

_ "including real estate and improvements thereon described and 
identified as Lots 51 to 53, inclusive, Block K of Deale Beach 
Subdivision, and Lots 45 to 50, inclusive, of Block K of Deale 
Beach Subdivision, in Anne Arundel County, State of Maryland, 
also Lot 143, Square 5605, improved by premises at 1525 ugn 

$.E., Washington, in the District of Columbia, as re- 
return for services rendered to her by the 
e time of her death on September 1, 

that plaintiff is attempting to charge defendant as an administratér with an 
alleged agreement which was not, and is not, in writing, nor is, or was, 
there any memorandum or note thereof, nor is, or was, there any writing con- 
cerning said supposed promise or agreement signed by defendant's decedent, or 
anyone lawfully authorized in that behalf, as required by the laws of the 
District of Columbia, "No action shall be brought whereby to charge any exec- 
utor or administrator#**" Sec.12-302, D.C.Code 1961 ed. Sec. 28-3502 Supp.V— 


19663 Sec. 2822-201, Public Law 88-2433 77 Stat.630;St.of Fds.(29 car.2d¢-3) 
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Fifth Defense 


For a further and separate defense defendant says that the plaintiff is 
precluded under the doctrine of "estoppel by judgment" or "eollateral estop- 
pel" from attempting a second time to prove a fact that he sought unsuccess= 
fully to prove in a prior action which has been judicially determined by a 
Court of competent jurisdiction between the same parties or their privies. 
After the death of Euma 0. Lester on September 1, 1965, plaintiff in privity 
with J. Benjamin Simmons filed a paper writing alleging it to be the Last wil. 
and Testament of Euma 0. Lester,wherein plaintiff was named as principal bene- 
ficiary, together with a petition for Probate and Letters Testamentary in the 
United States District Court for the District of Columbia in Administration 


Case No. 115,114, to which defendant and his privies Elsie Pinney and Marie 


Bailey, as only heirs of Emma 0. Lester, filed a Caveat: issues were framed to 


be tried before a jury; pre-trial proceedings were held at which stipulations | 
as to the facts were agreed to, as shown by Defendant's Exhibit No.3,attached 
hereto and prayed to be read as a part hereof, wherein it was contended on the ; 
part of plaintiff that a paper writing dated July 1,1965 was properly executed 
by Emma 0, Lester, and Neontains all of the legal requirements of a good and 
valid will". The pre-trial order further stated on behalf of plaintiff: 

"For the period of approx twenty-five (25) years prior to her 

death, Raymond Leon Fisher, residuary legatee under her will, 

was her main source of assistance in matters concerning trans- 

portation, repairs, grocery shopping, household chores, errands, 

business affairs and numerous other tasks. She was fond of him 

and he was fond of her. His assistance to her was out of 

friendship and not for compensation." 

Defendant, in the pre-trial order, contended that Mrs. Lester was in 
poor mental and physical health and was not of sound mind, nor was she capable 
of executing a valid will, deed or contract; further, that the paper writing, 
purporting to be her "will" was procured from Emma 0. Lester by plaintiff, 


Raymond Leon Fisher, through undue influence, duress, coercion, fraud or de- 
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ceit; further, that the said Raymond Leon Fisher, plaintiff herein, had been 


paid by Euma 0. Lester during her lifetime for any and all services rendered 
by him for her. The aforesaid issues were tried before a jury in this Court 
and, after a six day trial,the jury unanimously agreed on March 23,1966 that 
the alleged "will" was procured by the undue influence of Raymond Leon Fisher, 
plaintiff herein; thereafter, on march 29, 1966, this Court issued an Order 
Denying Probate and Decreeing that mma 0. Lester had died intestate, and 
appointed defendant Walter Bailey, her brother, Administrator of her state; 
thereafter, on May 26,1966, an appeal was taken to the United States Court of 
Appeals for the District of Columbia Circuit in Case No. 20,303, which Court 
affirmed the judgment of the U.S. District Court in Administration Case, 115114 


that the said judgment is still in force and effect; that the parties to the 
pending action are the same or in privity with the parties to the prior action; 


that the prior action dnecluded and covered questions determinative of this ac- 
tion; that the material facts and evidence in support of the allegations of the 
complaint in this case were in issue at the trial in the former action before 
Judge Alexander Holtzoff and a jury in Civil Division Now of this Court on 
March 16, 1966 and were there admitted and conclusively settled by the judgment 
rendered therein ; that the verdict and judgment therein were rendered upon the 
merits of the case, and constituted a final judgment by a Court of competent 
jurisdiction; that the U.S. District Court in Adm.Case No.115,114, and the U.S. 
Court of Appeals in Case No. 20303, rightfully exercised jurisdiction of the 
case; that the facts herein be read as part of res judicata Sixth Defense. 
Sixth Defense 
For a further and separate defense, defendant readopts and reasserts the 


allegations of defense hereinabove set forth, and for further answer shows the 


plaintiff produced an alleged will following the death of defendant's decedent 


on September 1, 1965; testified as a witness in support of the above facts and 


| 14 
actively participated in the trial; that he paid the Court reporter for trans- 


cript of testimony jn Case No.115,114, and to pursue the appeal from this Court 
to the U.S. Court of Appeals, where plaintiff paid the cost of printing the 
brief and reply brief of appellant in Case No.20303. Following the affirmance 
by the U.S. Court of Appeals plaintiff returned to this Court, and on April 18, 
1967 filed a claim on open account against defendant in Adm.Case No. 115,114, 
wherein plaintiff stated, under oath, that the Estate of Euma 0% Lester owed 
him the sum of $2,404.12, and that plaintiff owed the estate the sum of $460.00 
alleging a net balance due plaintiff in the sum of $1,944.12, for which plain- 
tiff claimed payment, and to which defendant as administrator of the estate ob- 
jected 5 that a hearing was held on the claim of plaintiff, and objection of 
defendant, and after argument of counsel for both parties, in open court, this 
Court denied the entire claim of plaintiff in the sum of $2,404.12, as shown by 
the attached copies of statement of account and Court Order denying payment, 
marked Defendants Exhibits Nos. 1 and 2, prayed to be read as a part hereof; 
Defendant avers that the Order and judgment of this Court in Case No. 115,14, 
and the affirmance, on March 24, 1967, by the United States Court of Appeals in 
Gase No. 20303, still stand unreversed and unmodified and in full force and ef- 
fect; that the matters and things above set forth, which were determined, ad- 
judged and decreed in that judgment were and are res judicata in this case. 
_ Seventh Defense 

For a further and separate defense defendant says that plaintiff had 
notice of all the facts and all the acts of the defendant set forth in the com 
plaint and nevertheless refrained from coumencing this action until may 12,1967. 
and has thereby been guilty of such laches as should bar the plaintiff from 
maintaining this action; that defendant, on april 1, 1966, following appoint— 


ment as Administrator filed probate form requiring 


15 ; 

"All persons having claims against the deceased are hereby 

warned to exhibit the same, with the vouchers thereof, legally 

authenticated, to the subscriber, on or before the 3rd day of 

October, A.V. 19663; otherwise they may by law be excluded from 

all benefit of said estate. wiven under my hand this lst day 

of April 1966. walter salley, 1201 purton street, silver 

spring, haryland". 
that the foregoing notice was published in the Daily Washington Law Reporter 
on April 12, 19, 26, 1966, and in ‘the Evening Star Newspaper on April 8, 15, & 
22, 1966, as shown in the Estate of Ema 0. Lester, Adm.Case No. 115,114;that 
among those claims which mst be presented are those founded upon a contract; 
that the alleged claim of plaintiff was not presented within the designated 
time, and the filing of plaintiff's complaint herein necessitated defendant to 
request an extension of time within which to file his account as administrator 
as the alleged claim of plaintiff is in an amount in excess of the total estate 
of Emma 0. Lester, deceased. D.C. Code, Sec.20-1320.; Sec.18-518; $ec.18-526. 

Eighth Defense 

For a further and separate defense defendant says that prior to the 
commencement of this action defendant's decedent duly paid, satisfied and dis- 
charged the alleged claim of plaintiff by payment to plaintiff of approximately 
$6,000.00, consisting of cash and other gifts, including the sum of $250.00 


paid to plaintiff in April 1965 when decedent moved to 1525 ugu Street, S. E., 


Washington, D.C.; that ali during the time of plaintiff's alleged service to 


Mrs. Lester,"from 1939 to the time of her death on September 1, 1965" plain- 
tiff was continuously employed by U.S. Government Printing Office at a salary 
in excess of $9,000.00; that in addition to his regular employment he drove a 
bus for D.C. Transit Company from 1940 until "I got ten years so I could get 
social Security coverage"; and from 1949 to about 1953 plaintiff worked asa 
salesman at Sears & Roebuck, from 10 aem to 3 pm, Gaeine all of which time 


he worked at Government Printing Office, from 5 pom. until 1 a.m, where he is 
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still employed, as shown by testimony in Case No.115,114, and in U.S. Court of 


Appeals Case No. 20,303, prayed to be read as a part hereof. 
Ninth Defense 
For a further and separate defense defendant aera.ahd says that at the 
time of the making of the alleged contract set forth in plaintiff's complaint 
herein, Emma 0. Lester was not of sound mind, and thereby incapable of making 
and of binding herself by the same; that defendant's decedent was not mentally 
competent or capable of executing a valid deed or contract. 
Tenth Defense 
For a further and separate defense defendant avers that the alleged con- 
tract set forth in the complaint of plaintiff is void and contrary to public 
policy; plaintiff is asking this Honorable Court to decree specific perform— 
ance of an alleged contract between plaintiff and defendant's decedent after 
a jury in thid Court unanimously found that plaintiff had procured by undue 
influence an “alleged will which he had presented and claimed in open court, 
to be a valid last will and testament of Emma 0. Lester , and which jury ver- 
dict was approved by this Court and an Order was entered denying probate of 
said alleged will and decreeing that :rs.Lester had died intestate, which 
Order was affirmed by the U.S. Court of Appeals for the District of Columbia; 
that thereafter plaintiff was denied payment by this Gourt of monies claimed | 


by him to be due; that the plaintiff exercised undue influence over defendant'} 


decedent, that he has not acted in good faith, and that the enforcement of the. 


alleged contract would be contrary to good conscience and inequitable. 
COUNTERCLAIM 


Further and by way of counterclaim defendant avers that on or about Sep- 
tember 1, 1965, the plaintiff and counterclaim-defendant, maliciously,wantonly, 
unlawfully and aera seized, detained and has converted to his ow use the 
personal pees 0. Lester, counterclaimant's decedent, and wrongfully - 
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and unlawfully interfered with and damaged the property of said decedent, as 


shown on the list which is attached hereto and prayed to be read as part hereof, 
of the value of to wit : $3,187.00. Marked Counterclaimint EXHIBIT 4. 
WHEREFORE, defendant and counterclaimant asks Judgment against plaintiff: 
1. Dismissing plaintiff's complaint and amended complaint, with costs. 
2. Granting this defendant and counterclaimant judgment on the counter= 
claim against plaintiff. , : 
3. Granting this defendant and counterclaimant such other relief as is ; 
just and proper 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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Attached List to COUNTERCLAIM 


Defendant -Counterclaimant EXHIBIT A as follows: 


Property Value 
Outboard Motor $100.00 
Revolver 25.00 
Shot Gun 50.00 
Rifle ; 50.00 
Purse containing $22.00 22.00 
Cash,bureau drawer,1525 $ St.,S.E.,D.C. 1,050.00 
Purse containing $130.00 130.00 


Five Pictures 

Gold Pieces 

Linens 

Money collected from tenant 91525 "S" St. 

Binoculars 

Furniture (Four pieces) yolks 

Automobile, removed to Virginia 

fool Che&t,hand tools & garden tools, 

Cutting and damage to seawall at = 
Deale Beach Bayfront property ° 


Defendant=Counterclaimant EXHIBIT A 
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PETITION OF RAYMOND LEON FISHER 
FOR REIMBURSEMENT OF COSTS _AND 


ERT M. STEARNS, Cterk 


Comes now your petitioner, Haymond Leon Fisher, and moves 


the Court for reimbursement of costs and expenses advanced by hin, 
and in support thereof respectfully shows unto the Court: 
le That your petitioner was the principal beneficiary named in 

the Last Will and Testament of Enma 0. Lester filed in this Court, on 
which caveat proceedings were had in this Uourt and in the United States 
Court of Appeals for the District of Columbia, in which proceedings 
the caveators prevailed. 

2s Attached hereto are receipts for the payment of bills by 
your petitioner from which will be shown that there is ja batance dae 
your petitioner in the amount of One Thousand Nine Hundred Forty Four 


Dollars and Twelve Cents ($1,944.12), to reimburse him for expenses 
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which he paid up to the time the caveators prevailed in proceedings 


herei. 

WHEREFORE, your petitioner moves the Court for aeeersemert 
of costs and expenses incurred by him in the amount of One Thousand 
Nine Hundred Forty Four Dollars and Twelve Cents as shown on the 


Statement of Account attached hereto and made a part hereof. 


3) RAYMOND LEON FISHER 


Raymond Leon Fisher 
WARD & SIM! 


By “(g) JeBenjamin Simons 


ie DEFENDANT'S EXHIBIT NO. I 
DISTRICT OF COLUMBIA, ss: 


Raymond Leon Fisher, being first duly sworn, on oath 
deposes and says that he has read the foregoing Petition by him 
subscribed and knows the contents thereof and that the same is true | 
of his own knowledge. 


(S)_ RAYMOND LEON FISHER : 
Raymond Leon Fisher 


Subscribed and sworn to before me this 14 day of — 
April,. 1967. } 


: 3) DELORES DOLA 
* NOTARY SEAL Notary Public, D. C. 


My commission expires: 
Nov. 14, 1967 


[Certificate of Service Omitted in Printing] 


DEFENDANT'S EXHIBIT NO. I 
(Second page) 
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[Caption Omitted in Printing] 


STATEMENT OF ACCOUNT 


Bills paid by Raymond Leon Fisher on behalf of the decedent, Eume 
0. Lester, up to dune 7, 1966, as itemized cn a receipt signed by J. J. 
Malloy, Esquire, dated June 7, 1966, attached $ 5h2.55 


May 20, 1966 - Potomac Electric Power Co.; for : 
premises 1525 S$ Street, S.E., 6.63 


June 20, 1966 -Potomac Electric Power Co.; for 
premises 1525 S Street, S. E., 2.9% 


May 20, 1966 - Washington Gas Light Co.; for 
premises 1525 S Street, S. E., 


June 22, 1966 ‘ashington Gas Light Co.; for 
‘premises 1525 S Street, S. E., 


%* These bills were abnormally high because 
previous bills were estimated bills due to 
the fact that the meter reader could not 
obtain access to the property. 

See cancelled checks and bills attached. 


June 23, 1966 - Paid Elaine 0. Wells, Court Reporter, . . 
for transcript of testimony 461.220 


dune 23, 1966 ~ Paid vr. Summerfield, witness fep ; 100.00 
Nov. 25, 1966.- Paid Thiel Press, for appellant's 
brief and reply brief * 1,198.31 | 


TOTAL AMOUNT PAID OUT $$$ Tele | 


Premises 1525 S Street, S. E. was rented for a 
period of 4 months at a rental of $115.00 
per month, for which petitioner collected 
a total amount of 9 +----————_-—_--—_--_----———--— 460.00 


NET AMOUNT DUE PETITIONER Sanaa ERR aoe te aE SEERREE $ 1, Wel2 
haete QU forms 


[Subscription Omitted in Printing] 
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ORDER DENYING PETITION OF RAYMOND LEON FISHER 
OF COSTS AND EXPENSES 


are REIMBURSEMENT 


This cause came on to) be heard upon the petition of Raymond Leon 
Fisher, for reinbursement of costs and ‘expenditures, filed herein in the 
sum of Two Thousand Four Hun dred and Four Dollars and Twelve Cents ($2, 40he12}) 
and upon consideration thereof, and argument of counsel thereon, in open 


Court, it is by the Court this _ 11 day of May, 1967: 
ORDERED, that the said petition be and the same is hereby denied. 


(8) Alexander Holtzoff 
JUDGE: 


- [Certificate of Service Omitted in Printing] 
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PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: Caveat to a will 
ana 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS AND 
STIPULATE THERETO: Emma 0. Lester, of 1525 -S St., SE, DC, died on Sept. l, 
1965, at the age of 1. She left a brother, Walter Bailey of a and two 
sisters, Elsie Pinney and Marie Bailey of Md and bce respectively. and no other 
next of kin. An instrument entitled Last Will and Testament of Bum 0. Lester 
was filed in this Court, on Sept. 16, 1965, accompanied with a petition for 


probate and letters testimentary. 
Seen 


nel 


CAVEATOR CLATHS: 

(1) That the writing purporting to be the last will and testament of 
decedent was not witnessed in the presence of decedent by subscribing wit- 
nesses George and Nancy Ferriuolo. 

(2) That at the time of making and subscribing or acknowledging the 
paper writing Emma Lester was not of sound and disposing mind and was not 
capable of executing a valid will, deed or contract because she was Sl eats 
of age, was in poor mental and physical health, wes suffering from heart 
disease, eye trouble which prevented her from seeing people two feet from her 
and she suffered from generalized arteriosclerosis, and was therefore not of 
sound mind. 

(3) That the paper writing or its execution was obtained or pro- 
cured from Emma Lester by undue influence, duress, coercion, fraud or deceit 
upon the decedent by Raymond Leon Fisher because the purported will was typed 
on a form procured by him at Woodhouse Stationery Co.3 Fisher selected his 
daughter and son-in-law, the Ferriuolos, to act as witnesses; Fisher was pres- 
ent at the time of and saw to the execution of the purported will; that he 
Gumediately took it to his home in Va where he kept it until the death of 


the decedent; that although Fisher had been on friendly terms with the 


caveators for many years, he concealed from them the existence of the 
purported will until after the death of Emma Lester. j 


(4) On the basis of all the foregoing the caveators assert that the 
document presented for probate is not the last will and testament of Enma 
0. Lester, 

(5) Caveators further assert that Fisher was paid during the life- 
time of Emma 0. Lester for any and all services rendered by him for her. 


Kee 3 
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CAVEATEES DENY the allegations made by the caveators: assert that 


although the will is of a home-made nature, it was properly executed by the . 
testatrix and witnessed by two competent witnesses and contains all of the 
legal requirements of a good and valid will. : 

They further assert that the testatrix was a self-reliant, hard> 
working woman. She was a rugged individualist who had accumlated a nodes 
estate through shrewd, business-like investments and frugality. Although she 
was exehtyaone (81) years of age, she maintained her hotte and capably carried 
on her various business transactions up to the time of her sudden illness on 
or about August 31, 1965. | 

For the period of approximately twenty-five (25) years prior to her 
death, Raymond Leon Fisher, residuary legatee under her will, was her main 
source of assistance in matters concerning transportation, repairs, grocery 
shopping, household chores, errands, business affairs and numerous other tasks. 
She was fond of him and he was fond of ‘her. His assistance to her was out of 
friendship and not for compensation. over the years she became less friendly 
with the Caveators, her brothers and sisters, especially varie Bailey, from 
whom she was completely alienated. She justifiably believed that her brother 
and sisters were not sympathetic with her problems ans were unwilling to take 


her 
the time and trouble to render/any real assistance. 


un JLly 1, 1965, the date on which she mde her last will and teste- 


ment, the said naymond Leon Fisher, was undoubtedly the person she believed to 
be her main benefactor over the years and the one most deserving the bulk of 
her estate. Her main interest was not in the Gaveators nor even in the said 
: kaymond Leon Fisher, but actually in her dog, for whom she was quite armcious 
to insure a good home. She knew that the said Raynond Leon Fisher would take 
care of her dog in the same fashion that he and she had provided for it over 


the years. 
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Accordingly, the last will and testament of the said testatrix, made 


July 1, 1965, was the natural product evolving from the existing facts and 
circumstances during the several years prior to her death. It is the position 
of the Caveatee that the paper writing dated July 1, 1965, purporting to be 
the last will and testament of the said Emma 0. Lester, deceased, was executed 
and attested to in due form as required by law and was actually her last will 
and testament. That the said Eun 0. Lester at the. time of the execution of 
said will was of sound and disposing mind and capable of executing a valid 
deed or contract. That the ececution of said will was not procured from the 
said Euma 0. Lester, deceased, by fraud, deceit, undue influence, duress or 
coercion by the said Raymond Leon Fisher or any unknown person or persons. — 

WHEREFORE, the Caveatee prays that the petition for caveat be dis- 
missed and denied. 

Vee nmr 
STIPULATIONS 

The parties agree to file with the Clerk of the Court and to mtually 
exchange, on or before Feb.25, 1966, a list of the names and addresses of any 
witnesses known to them including medical and expert witnesses, who have 
knowledge of sny aspect of this case, indicating those who may be used at the 
trial. Impeachment witnesses are not to be included. 

The following may be admitted in evidence without formal proof subject 


to all legal objections: death certificate initialed by Examiner; hospital 


records re decedent. 
Scene er erce eee rere nnenenenanneneenreneneenenen tt 
The Examiner has requested comsel for the parties to appear at trial 
with the maximum amount of authority to settle this case which will be 
allowed them by their principals. 


URIAL EXAMINER : . Pretrial Examiner 


A t 
_(S) Joseph J, Maloy eeves\ 
Joseph J. Malloy,Esq. for Caveators § j.\) VR tare 


~ D 


md L. Poston Jr. : c 
Raymond L. Poston, Jr.,Esq. for Caveatees he 
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a PLAINTIFF'S REPLY TO DEFENDANT'S ANSWER AND 
PLAINTIFF'S ANSWER TO DEFENDANT'S COUNTERCLAIM 


The plaintiff, by his attorney, states as his reply to 
defendant's answer and as his answer to Raeendareaal counterclain 
thats 

1. That the defenses alleged in defendant's Answer are 
ler gely tase wate irrelevant, prolix, duplicitous, redundant, 
tautological, or frivolous: : 

a. In the paragraph entitled “Second Defense," the 
reference to the alleged "will" is Seeatenaes since the action 
under consideration is in contract and quasi contract and has 


nothing to do with the proceeding in probate to which defendant 


referse 


b. As to the paragraph entitled "Third Defense," the 


statement that “the alleged agreement .. . is void of any 


consideration whatsoever" is a pure conclusion of law. 


CG. In his "Fourth Defense," defendant states that tie 
alleged agreement set forth in plaintiff's complaint "4s in 
violation of the "Statute of Frauds"; however, as there was 


full performance of his obligation under the oral contract by 
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‘the plaintiff, the Statute 4s inapplicable or inoperative to 


defeat the enforcement of the terms of the oral contract. 
Farthermore, it has been held that a purported will signed by 
the decedant, as in this case, although not admitted to probate, 
is nevertheless a "note or memorandum in writing signed by the 
party to be charged” sufficient to withdraw the oral contract 
from the operation of the Statute. 

a. In his "Fifth Defense," defendant states that the 
plaintiff is sagasinee by the acters of “estoppel by judgment” 
from attempting to prove a fact that he pies unsuccessfully 
to prove in @ prior action. Here again, defendent totally 
misconceives the nature of the present complaint which has 
nothing to do with the probate of the purported will dated 
July 1, 1965. Plaintiff is not seeking in any sense a review 
of the prior action, but is seeking to enforce an oral contract 


made between plaintiff and decedent or, in the alternative, to 


recover the reasonable value of the services he rendered to the 
decedent and her estate during the lifetime of the decedent. 
Thus, all of the allegations in this paragraph entitled 


"pifth Defense" relating to the will contest and the disposltim 


of the caveat filed in that case are entirely irrelevant and 


immaterial to the present complaint and should be stricken 
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e. In his “Sixth Defenses" defendant repeats and 


reiterates the Naefenses” alleged in the preceding paragraph 
and again alleges facts which are immaterial and irrelevant to 


the present complaint. The various items which were claimed by 

plaintiff in the will proceeding are in no way related to the 

claim contained in the present complaint and are clearly irreleent. 
f. As to the so-called Peovexse Defense," the 

suggestion that the plaintiff is peavesanie with laches because 

he waited @ Sebo over a month to file this action after 

affirmance of the lower court's judgment in the proceeding on 


decedent's will borders on the frivolous. 


ge As to the so-called "Eighth Defense," the plaintiff's 


employment and his compensation therefor prior to 1953 are not 


material to the claim recited in plaintiff's complaint since the 


latter 4s subsequent to 1955. 
he In regard to defendant's “LESS Defense," there is 
a misconception as to the time of the sine of the alleged 


contract implicit therein; the oral contract being sued upon wes 


made in 1955 or pefore, not on July 1, 1965, as is suggested by 
this alleged defense. 


4. ‘In the "Tenth Defense,” the defendant again 
confuses the contract between plaintiff and the decedent with 


the alleged will; accordingly this RS * snow be disregarded 
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in its entirety as 4t has no relevancy whatsoever to the 


instant complaint. 
2, Plaintiff's answer to the alleged COUNTERCLAIM: 
Plaintiff denies that he at any time seized, detained or 


converted to his own use the personal property of the decedent, . 


Eome O. Lester, or interfered with and damaged any of her prope ty 
as alleged by defendant. 


WHEREFORE plaintiff asks that this Honorable Court 


strike defendant's answer and counterclaim and grant such relief 


V LAS 


as is just and propere 


WALTER H.B. JAEGER 
EDGAR PARKE REESE 

432 Munsey Building 
Washington, D.C. 20004 


{Certificate of Service Omitted in Printing] 
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WITNESS DIRECT CROSS REDIRECT RECROSS 


Raymond Leon Fisher 


Defendant's: 
No. 1 Page 43 


No. 2 Page 46 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
RAYMOND LEON FISHER, 
Plaintiff 
v. Civil Action File No. 1192-67 
WALTER BAILEY, Administrator 


of the Estate of Emmo O.° 
Lester, Deceased 


) 
) 
) 
)) 
) 
) 
) 
) 
) 
) 
) 


Defendant. 
Thursday, June 29, 1967 


Washington, D. C. 


Deposition of RAYMOND LEON FISHER, a witness of lawful 
age, taken on behalf of the Defendant, Walter Bailey, Adminis- 
trator of the Estate of Emmo O. Lester, Doceneeae in the pac | 
entitled action, wherein Raymond Leon Fisher is Plaintiff and 
Walter Bailey, Administrator is Defendant, pending in the 
United States District Court for the District of Columbia, 
pursuant to notice, before Betty Lou Anos; 2 Notary Public 


in and for the District of Columbia, in the Offices of Joseph 
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J. Malloy 1010 Bender Building, 1120 Connecticut Avenue, North} 


west, Washington, D. C. 20036, at 2:00 p.m., On Thursday - 
June 29, 1967. 
2 APPEARANCES 
On behalf of the Plaintiff: 
WALTER H. E. JAEGER, Esq. 


Munsey Building, On behalf of the Defendant: 
Washington, D. C. 


a JOSEPH J. MALLOY, Esq. 
— 1010 Bender Building 


1120 Connecticut Avenue, North West 
EDGAR PARKE REESE, Esq- Washington, D. C. 20036 


1329 E Street, Northwest 
Room 423 
Washington 4, D. C. 


Thereupon, 
RAYMOND LEON FISHER, 
a witness of lawful age, was duly sworn by the Notary Public 
and, being examined by counsel, testified as follows: 
DIRECT EXAMINATION 
BY MR. MALLOY: 
State your name and address. 
Raymond Leon Fisher. 
1319 North Adams. 
Arlington, Virginia. 
And you are domiciled in the state of Virginia? 
Yes. 


And you are the Plaintiff in this case? 
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I am. 


A H 
Q . And Walter Bailey, the Administrator os the Estate i 
0. Lester, deceased, is the party named as Defendant? 

Yes. | 

Where are you employed, Mr- Fisher? 


United States Government Printing Office. 


Since October 13, 1939. 


When did you first meet Mrs. Lester? . 


A 

Q 

A 

Q _ How long have you been employed there? 
i 
Q 

A 


On that same day. 
Q Was she then employed in the Government Printing 
office? | 
A Yes. 
Did you then go to room at her house? 


I did. 


Q 
A 
Q Where was that located? 
A 436 New Jersey Avenue Southeast, D. c. 
Q “And you stayed there for approximately how long? 
A One month. ! 

Q and then did you procure other quarters in that 
neighborhood? 

A We did. 

Q And you continued to see Mrs. Lester? 
A Yes. 
Q 


Now in your original complaint in 119267 you stated 


32 
that during the period from about 1945 to September 1, 1965 


Mrs. Lester repeatedly promised you that she would make a 
valid will and leaving to you certain property. 

A Yes. 

Q Is that right? 

A That is right. 

Q When was the first promise? 

Ao She has talked of it--I say, from 1945 and then in 
53 she put it in written form. 

Q What was it in written form? 

What was that? 

A When she wrote the will in 1953. 

Q The writing then was the will which she--didn't she 
later ask you to return that will to her? 

A She had it on several occasions. The last time I 
returned it to her was about June of '65--about a month before 
the next was written. 

°Q But it was returned to her at her request? 

A Yes. 

Q Now, the only other paper writing or Re Canton was 
the purported will dated July 1, 1965? 

A The will that was unallowed or overthrown, whatever 
you call it. 


Q That was the will which was the jury held to be produred 


by the undo influence of Raymond Leon Fisher? 


That's right. 
And you were the party who was-~ 

‘A That's right. 

Q Now you didn't say anything in your original compla ar 
with reference to the real property and in the amended compla nt 
you did repeat about the period from 1945 to September 1 and 
then you included the real estate and anrevenents thereon. 

Is that right? 
2 I understood it was to include those at all times 
any how. 

Q Now with reference to the--so that Nore was no othr 
memorandum other than the two--the one paper writing which sh 
asked you to return which was destroyed and the paper writing 
dated July 1, 1965? 

A Those were the only two signed papers yes. 

Q Now you had in your possession this paper writing 
dated July 1, 1965 did you not? 


. Yes. 


And you had that in your possession from July 1 as 


1 the day she died? 

The morning after she died. 

And then --well she died when? On September 1, 1965? 
It was in the evening. 

Well, it was Setpember 1, "1965? 


Yes. Yes, it would be the second, I gave it to Mr. 
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Simmons. 
Q So you then turned the paper writing over to Mr. 
Simmons on September 2, 1965? 
A I called him at his home and met him at his office, 
yes. 
Q Well just--now did you give Mr. Simmons the infor- 


mation then on which he prepared the petition for probate of 


that paper writing about the property and so forth? 


A Yes, I answered his questions. 

Q Now reading from the petition of Mr. Simmons at the 
time of her death said testatrix was seized of the following rdal 
estate in the District of Columbia, lot 143 in square 5605 
improved by premises 1525 S Street Northwest which property 
was assessed for tax purposes at a value of $6,474.00. 

VOICE: You say "Northwest". That is "Southeast". 
MR. MALLOY: Yes it is. It says "Northwest" but it 
really was "Southeast". 

Q S Street Southeast? 

A Yes, that is right. 

Q And real estate in the county of Anne Arundel state 
of Maryland, namely lots 51 to 53 inclusive block K of 
Deale Beach subdivision and lots 45 to 50 inclusive of block. 
K of Deale Beach subdivision having a total assessed value of 
$8,735.00. Said testatrix was possessed at the time of her 


death of personal property of a total estimated value $20,719 {00 
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and consisting of $20,162.00 in money on deposit in the 
Metcono ican Building Association, Washington, D. C. and the 
First Federal Savings and Loan ASsociation, Washington, D.C. 
Furniture, personal effects and jewelry valued at about $500 
and an automobile believed to be worth $100. 

Now that was the total of the estate, was it not? 


Yes. 


Now in your complaint you ask for $75,000. Is that 


‘I believe that was the figure. 
Now to that peition there was 4 petition for a caveat 


filed, was there not? 


That's the petition by Walter Bailey? 


A I did not see it. 

Q Well, in the petition for probate Mr. Simmons says 
testatrix was survived by the following persons who are her 
only heirs at law and next of kin, namely, Water Bailey, her 
brother. Elsie Pinney her sister and Marie Bailey her sister. 
Is that right? : 

A She has two sisters and a brother. 

Q And they filed a caveat to this will, and then there 
was an answer filed by Mr. Simmons and then at the pre-trial 
proceedings--oh, you had stated in your complaint and amended 
complaint that letters of administration on the estate of Emma 


O. Lester was granted to Defendant Walter Bailey in adminis- 
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8 tration case No. 115114. Is that right? 


A I don't know the number and 50 forth. 
Q Well, you see that number there? 
A Yes, sir. 


MR. REESE: What document are you speaking from, 


Mr. Malloy? 


MR. MALLOY: I am reading from the petition of Mr. 


Simmons which is in the joint appendix. 


MR. REESE: Oh, but you said "complaint" You me 


in the complaint and amended complaint letters of administratipn 


were granted to Walter Bailey -- 

MR. MALLOY: I beg your pardon. That's in the complint 
in No. 119267 --your complaint. 

Off the record. 

(Discussion off the cecore) 

MR. MALLOY: On the record. 

Q Now then you did state that the Defendant had been 
appointed administrator of the Estate of Emma O. Lester in your 
complaint. Is that right? 

You just looked at it? 

A Yes, the Court appointed him. 

Q Now you stated in your complaint in 119267 that 
in reliance on her repeated promises that she would leave him 


certain property interest by will Plaintiff performed numerouf 


personal services for Mrs. Lester which ineluded driving her 
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3 automobile, building a stone wall, hawling coal as well as doihg 


various chores in and about the premises owned and occupied by 
Mrs. Lester. 
Now the promises were in the two papers that you 
spoke about? 
A The written promises were. 
Q And otherwise it was an oral promise. There was 
nothing else in writing? 
A No. 
In conversation. 

_ Q Now, as a matter of fact you remember testifying in 
the trial of the--or the hearing on the caveat to the paper 
writing dated July 1, 1965 do you now? 

You remember testifying in court? 

“A Yes. Yes. 

—Q And I ask you at the trial or the claims of the SOO NS 
tor which was at the pre-trial proceedings the caveators, that 
is the brother Walter Bailey and his two sisters Elsie Pinney 
and Marie Bailey alleged that Emma 0. Lester was not of sound 
and disposing mind and was not capable of executing a valid 
will, deed or contract because she was 81 years of age, was 
in poor mental and physical health, was suffering from heart 
d@isease, eye trouble which prevented her from seeing people tw4 
feet from her and she suffered from generalized arterioscleros{s 


and was not of sound mind. They also -- 
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MR. REESE: What page was that? 


MR. MALLOY: That's in the pre-trial proceedings on 
page eleven of the transcript of the record. 

MR. REESE: We don't have that. 

BY MR. MALLOY: 

Q That the paper writing or its execution was obtained 
or procured from Emma Lester by undue influence, duress, coerdion, 
fraud or deceit upon the decedent by Raymond Leon Fisher because 
the purported will was typed on a form procured by him at wood- 
house Stationery Co. -- 

Now you remember testifying and then that the caveatbrs 
deny the allegations made by the caveators and stated that for 
the period of approximately 25 years prior to her death RaymonB 
Leon Fisher residuary legatee under her will was her main sourke 
of assistance in matters concerning transportation, repairs, 
grocery shopping, household chores, errands, business affairs 
and numerous other tasks. She was fond of him and he was fond 
of her. His assistance to her was out of friendship and not fbr 
compensation. 

You remember being asked about that at the trial? 

Yes, it was mentioned at the trial. 

And you admitted that that was so? 

Well, those weren't my words but they were mentioned 


at the trial. 


Q Now with reference to that, you were present in 


* 
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court, were you not, after testifying at the trial when the 
jury returned a verdict that the execution of the alleged will 
of Emma 0. Lester dated July 1, 1965 was procured by the undo 
influence of Raymond L. Fisher, were you not? 
MR. REESE: What was the question again? 
Repeat the question. 
MR. MALLOY: Were you ~~ 
I was in court. 
And did you hear the jury return that verdict? 
All the jury said was yes and no. 
Q Yes, well the question was was the execution of the 
alleged will of Emma 0. Lester dated July 1, 1965 procured 
by the undo influence of Ray L. Fisher or some other person ox 
persons and the jury answered "Yes". 
A Yes, I heard that. 
Q You heard that? 
A Yes. 
Q Now as a result of that there was then entered in the 
probate proceedings number 115114 an order denying probate 
of this alleged will of July 1, 1965. 
A That's right. 
Q Ana then there was an appeal taken to the United 
States Court of Appeals in case number 20303. Is that right? 


A That's correct. 


Q Now did you pay for the joint appendix and for the Hief 


in case number 20303? 

A I did. 

Q Were you present in the court of appeals when the 
argument took place on the appeal? 

A Yes. 

Q There was no petition for rehearing for any request 
for certiorari to the United States Supreme Court in the case 
was there? 

A No. 

Q Now I want to ask you at the trial of the case at 
which you were asked by Mr. J. Benjamin Simmons, he was the: 
executor named in the Petition, was he not? 

A He was named as Administrator. | 

Q I think you did say in the will? 


A He had been named Administrator of the 1965 will. 


Q But Mr. Water Bailey had been appointed on 


of the estate following the order setting aside the alleged 
witl, @i@ he not? 2, . 

A That is correct. 

Q And were you present when a request was made by 
your attorney, Mr. Poston to increase the bond? 

A No. 

Q Did you know he had moved to increase the bond and 
that the Court had increased the bond of Walter Bailey as 


Administrator? 
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I read that in the paper. 


When you mean the paper, what paper do you mean? 


Paper given to you -~an order by Mr. -=- 
A An order shown me by Mr. Simmons. 3 
Q Then you did know that the bond had been increased 
by an additional $17,500.00? 
A Yes. 
Q Was originally $2,500 -- 
MR. BAILEY: $2,000 wouldn't it --- 


MR. MALLOY: $17,/500 and 2,500 was the $20,000which 


MR. BAILEY: Yes. 
Q Now reading from page 163 of the joint appendix, Mr. 
Poston asked you your age. 
How old are you? 
REESE: - What line is that? 
MR. MALLOY: He was then 49. That's at the bottom 
of page 162. 
MR. REESE: I got it. 
BY MR. MALLOY: 
Q Now then you did say you worked in the Government 
Printing Office at that time? 
You were working then? 


A Yes. 
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And you are still working in the same position? 
A Yes. 
Q He then asked you how long have you been in the 
Washington area and you answered since October 13, 1939. 

And then a question: 

"Did there come a time when you became acquainted 
with Emma 0. Lester." 

Answer: "It was the day I came to Washington. I 
was introduced to her as a lady who might have some rooms to 
rent and I was asking fellow employees if they knew a place I 
could get to stay.” x 

Question: "Did you get a room at Mrs. Lester's plack 
at that time"? 

Answer: "I did. I got a room there that day”. 

Is that right? 

That's correct. 

Where was that place located? 

Answer: "That was 436 New Jersey Avenue Southeast”. 

Question: "How long did you rent a room from Mrs. 
Lester?” 


Answer: "It was one month and a few days. Just a 


little over a month”. 


Question: "Now during this time you rented this rodn 


did you become acquainted with Mrs. Lester"? 


Answer: "Yes very much s0”. 
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Question: "And will you go into details as to this 


acquaintanceship"? 

Answer: ."This was on a Friday and she asked me Satuf- 
day if I would drive her down to the Bay Sunday. She wanted 
to go down, and I had all my meals with her on Saturday and 
Sunday and we got very well acquainted and being it is hard 
for her, so got to having me do errands and things right 
away.” 

Question: "Well, did Bye do nnn CES while you 
were living there and renting a room from her?" 

| Answer: "Yes". 

Question: "Will you tell the type of things you did 
for ‘her during that time?" 

Answer: “Well, I went to the grocery store and drov¢ 
her to the bank and Post Office and places. she didn't have 
anyone to drive her car ana she had her own car at that 
time. But she aid not drive herself." 

"And we ‘alse went to visit some of her relatives 


during that month." 


Question: "Where?" "In the city?" 


Answer: " Yes." 

Question: "Now, did you charge her for this?" 
Answer: "No." 

Is that true? 


That's true. 


Now on page 164: 

Question: "Well, now, after you moved to this other 

address, did you continue to do things for Mrs. Lestbri 

Answer: "Yes." 

Question: "And how long did this continue?" 

Answer: "Oh, it has continued ever since." 

Question: "And will you tell us generally from then 
up to the time that she died, just what you did for her? 

Answer: "I was over to her place at least twice, 

three times a week." 


"I took her to the grocery or went to the grocery 


for her and I made errands downtown whenever she went to the bhy ‘ 


we would take things down, and she could find a lot of errands 
do." 

"But she really got us started in Washington and aftpr. 
we lived at this house for one year she had a house she wanted 
to sell and wanted me to buy it, and I didn't have any money 
at the time and toid her so and the bank wanted 25 percent dowh 
at that time to buy”a house, so she said, ‘Well, you give me a 
personal note for whatever is required and I will tell them 
that you paid me the down deposit, ' and so we did and I got 
my first trust and I worked out most of the $2,500 that was on 
the personal note." 


Question: "You worked --" 


Answer: "I paid it at a rate of $25 a month back to 
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17 no 
her. I don't think I actually paid her half of the money. 
Most of it was in what she would give me for odd jobs and things. 

That's at page 164 

Right? 

That's correct. 

Now on 165: 

Question: "Now when you worked for her on these 
things were you paid by the hour or by the week or were 
you paid -- " 

Answer: "No. Never considered on a dollar-and-cent 
value at all." | 

"If she was in a notion and wanted to give me 
something, I woulle take it. Otherwise there was no thought of 
actually working for her or anything like that." 


Question: “Did you ever ask her for money?" 


Answer: "I have never in my life asked her to be paja 


for anything I ever, did for her, no." 


Question; "Well, when you were doing these chores 
for her, were you doing it for money?" 

Answer: "No, no, not really." 

Question: "Why were you doing these chores?" 

Anos: "Well, she was the best friend we had ever 
had, and one time my son had a mastoid operation real sudden 
and I asked her if she could let me have $200 and she did 


without batting an eye, to take care of that." 
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“And when my mother died in Ohio she let me have 
$100 and her car to use to go to her funeral". 


Question: "Did you pay her back for this?" 


Answer: "I didn't pay her for it. It was just matuql 


between us as between friends." 
Is that right? 
That is what the testimony read, yes. 
BY MR. MALLOY: 
Q And on page 166 you were asked about the wall --the 
sea wall at Deale Beach and the following question: 


"Whe put in the major part of the labor on this 


-Answer: "The original wall was up when I first went 
down there but since that time I think I personally have 
accounted for about half of the repair work". 

Question: "When you say the original wall is that 
the wall that extended all the way around or just the front"? 

Answer: "Across the front". 

Question: "Do you have any estimate of how many day} 
you put in on that wall over the last 25 years"? 

Answer: "Oh, it is hard to say. I guess it would 
adda up to a hundred days". 

Question: “Were you paid ifor this?" 

Answer: "Sometimes I was and sometimes I wasn't. 


If she had been buying rock and putting out a good deal of 
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money she wouldn't have it and I wouldn't expect it. So other 
times she would pay me. It was never more than $10 for the 
day though". 
You remember that? 
Yes, sir. 


That statement? 


A 
Q 
A Yes, sir. 
Q 


Now on page--still following with that. 

"Well, now when you met Mrs. Lester she was working 
for the government". 

"Ts that correct"? 

Answer: "Yes." 

Question: "How long aia she continue to work for thk 
government?” 

Answer: "“About--it must have been ten years after 
I met her, maybe twelve years after I met her.” 
| Question: “Then after she --do you know approximate} y 
what year that would be?" 

Answer: "It was in the early 50's. ‘She had been 
retired I think eignvesn years when she died. ‘re we would pack 
up on that, it would mke it about '49 when she retired." | 

Question: "What did she do after she retired in 
the way of business activity, if any?" : 

- answer: "Well, she was busy every minute of the day 


and she took care of the apartment house where she lived." 
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"She rented three floors above her floor and she too} 


care of that." , 

“and she had the place at the bay and then she bought 
some lots and had another cottage built down there.” 

“and during that time she had the house on New Jersey 
Avenue but she sold that soon after she bought it and she sold 
another house down on G Street to the D. C. Government. They 
put a school house up there at the time." 

“ana she had lots at Lake Jackson. We would go up 
there once in a while to take care of those and she had other 
lots at the bay that she finally sold, that were in further 
on the creek, so she could find plenty to do." 

Do you remember that? 

Yes, sir. 

Now at page 171 still being questioned by Mr. Poston 

Question: "Did you ever do any cooking for her?" 

Answer: "I never had until this last spring and I 
fixed her breakfast for her. She wasn't feeling very good 
and I fixed her breakfast some mornings". 

Question: "Now, Mr. Fisher, can you estimate how mugh 
money she gave you over the 25-years that you did these variou 
chores for her?" 

Answer: "Well, she gave me more in items than she 
did in money”. 


"One time we had been working on the wall at the bay 
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and we were downtown and she mentioned that she hadn't paid me 
anything so she took me in and bougue me a suit down at Toon's 
Suit Shop. She gave $75 for that suit for me." 
zi "She bought me a hat on a couple of occasions. She 
bought me a pair of shoes." 
"She bought my wife : waxer, pressure cooker and thidgs. 


"She never paid me just for each little item I did. 


She would pay me for -- she wanted to make it worthwhile when 


she gave it to me." 

"and while we were moving, when she decided to move, 
she told me, well, she said, 'I am not going to give you any- 
thing for helping me but when we get --make settlement I will 
make it worth your while and I want you to put it with your 
money to get your false teeth." 

"I am still planning to get false teeth. So she gavP 
us $250 at that time when she made settlement, but I --" 

“THE COURT: You say $250 after she moved?” 

“THE WITNESS: After she made settlement, yes, but 
she hadn't given us anything for two months previous to that 
and I had been over there nearly every day helping her with 
getting ready to move, moving her and unpacking, etc." ; 

"BY MR. POSTON: 2 

"Question: Well, can you give us an estimate of 
actual cash that she paid you over the 25 years?” 


“answer: I imagine it would run close to $2,000." 
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"THE COURT: How much?" 


"THE WITNESS: "$2,000". 

Was that true? 

That was the testimony. 

Question: On page 172. 

"Can you give an estimate of the average time you wofked 
a week over those 25 years? 

Answer: "Well, I went over every Tuesday morning anf 
Saturday morning to take her shopping for years. It would 


usually take about three hours just for that." 


"And on Sunday, I would say it would average ten Sane 


a week, every week, that I spent there." 

Question: "Now tell us what you know about her 
eyesight, Mr. Fisher." 

Answer: "Well, she has needed glasses for several 
years because she couldn't read the newspaper without a glass 
and she would ask me to read over some letters that were written 
in longhand for her and I had commented that I would take her 
any time she would go to see about glasses." 

Question: "Did she have any difficulty telephoning? 

Answer: (Part of it is deleted)... | 

"When I was at her place I made quite a few phone 
calls for her, when I was there, on business calls and things 


like that." 
Is that true? 
That is true. 


$1 
Q Now on cross examination at page 182 you were 

asked a question: | 

“Mr. Fisher, with reference to the loan which you. 
said Mrs. Lester placed on the house that you were buying, 
when was that?” 

Answer: "That would be in about 1942.” 

Question: "When you came to Washington on 
October, 1939, and you were employed at the Government 
Printing Office?" 


Answer: "yes." 


Question: "By the way, what is your grade and salary 


at the Government printing Office?" 
’ answers: “I am a technical aid. It is a grade five PP 
there, and I make about $9,000 a year". | 
7 Question: "$9,000 a year?" 
Answer: "Yes". 
Question: =xou have stated that Yous aia work at 
Sears and Roebuck. What type of work was chat?” 
Answer: “I was a salesman in the garden ance during 
the spring season and things like that." 
Question: “How long were you peioved there?" 
Answer: "Four years." 
Question: "Four years"? 
"what ‘period of time did that cover?" 


Answer: "That was from 1949 to about 1953". 
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Question: “How many hours a day did you work at Sears?" 


Answer: "Well, from ten to three”. 
That ten to three was in hours from ten until three, 
is that right? 
A Yes. 
Q Question: "What were your hours at the Government 
Printing Office"? 
"THE WITNESS: Five o'clock in the evening until 
1:30 the following morning". 
"BY MR. MALLOY: 
“Question: Did you ever work for the Capital or 
D. C. Transit Company?" 
Answer: "Yes, during the war I drove a bus for them 
for -- I imagine it was six years, 1940 to '46, I would say.” 
"I worked part time for --until I got in ten years 


so I could get Social Security coverage." 


Question: "How long or what were your hours when veh 


were driving the bus? --on page 183 -- 

Answer: "I worked from six in the morning until 
ten in the morning". 

Question: "Was your employment at the Government 
Printing Office always night time, from five p.m. until 1:30 
a.m. the next morning? " 

Answer: "For 26 years I have worked nights." 


Is that true? A Yes. 
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Q Are you still working at night in the Government 


printing Office? 
A Yes. 
Q and the hours are still the same from 5:00 p.m. 
until 1:30 in the morning? 
A Yes. 
Q Now you are asked with reference to this house which 
Mrs. Lester went to the Building and Loan about: it and you 
answered they required a deposit on page 183 at that time of 
25 per cent from the purchaser of a piece of property and I aif 
not have the 25 per cent so Mrs. Lester said if I would sign a 
note with her for that she would tell them that I had already 
paid her the down payment on the property and I paid them both 
off together. I paid the bank and I paid her. 
Question: "So that you signed the note to her order 
for $2,500"? 
Answer: "Yes." 
Question: "and then she told the building associatipn 
that you had paid her $2,500? 
Answer: “yes.” 
Question: "whereas you had = be 


answer: "I had not paid her a cent." 


Question: "you had promised to pay her in the noted" 


Answer: “That's right." 


Question: "But had not paid her.” 
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Answer: "Yes". 


Question: "Were you with her at the building associ4 
ation when she made that statement?" 

Answer: "I don't remember being asked directly but 
she said I had --I had made the down payment to her." 

"Question: You heard her say that?" 

Answer: "Yes, I heard her say that." 

Question: "To the -- 

Answer: "To the representative that --" 

Question: "To the representative. 


What building association was that, the Metropolis?” 


Answer: "That was the American Building ASsociation 


at Third and Pennsylvania." 

Question: -- on page 184: 

"Now I believe you said that you hadn't paid that off 
then, or you only paid a part of it off, is that right?” 

Answer: "Oh, no. I worked --if I had worked some 
for her, she would --when I would go to pay her the $25, 
she would say, "Well, you only owe me $15 this time,’ so I 
would pay that.” P 

Question: "But it would be by saying that you did 
some work or -- 

Answer: "At that time, yes". 

Question: "Well, now, then, did you take that into 


consideration when you told Mr. Poston that she had paid you 
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about $2,000 for this work that you did for her?" 


Answer: "No, that was not taken into consideration." 
Is that statement true? 


A Yes. 


Q You were then asked when this property was sold and 


I believe you said that this--the building association then 
loaned you $6,0000r approximately that on this property which 
you bought for $8,500.00. 
Is that right? 
No. 
It isn't? 
No. 
I read then from your testimony. 
Question: "What was the price of the property"? 
Answer: "$8,500." 
Question: "$8,500. So that was there a loan then 
from the building association of $6,000 or approximately that? 
Answer: "Yes". 
I am reading from page 184. 
A I understand now. That was the first trust. It 
wasn't a loan. It wasn't a loan. It was a first trust of 
that. 
Q Wasn't the first trust a loan of the money you got 
from the building? 


A I understand now. 


Q Is that right? 


A It was a first trust yes. 


Q Question: "Then. the $2,500.00 note Mrs. Lester said 


you paid?" 

Answer: "Yes". 

Question: "Now did there come a time when you sold 
that property?” 

Answer: "Yes". 

Then on page 185. 

Question: "When was it sold?” 

Answer: "In 1949". 

Is that right? 

A That's correct. 
Q "Then did you use that as your down payment on your 

house in Virginia?” 

Answer: "Yes". 

Is that right? — 

That's right. 

Now on page 190 you were asked the question. 

Question: "Now in addition to the positions which 
you mentioned at Sears Robuck and at the D.C. Transit Company 
did you not also have a position of making deliveries for a 
publishing concern"? 

Answer: "A friend of mine has a --Stanley Adams is 


his name --has a small print shop right near our place and he 
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don't have a big enough business to have a man make his delivezjies 


and for the last two years, he will call me in the morning or 
I will check with him, and we will make deliveries if he has 
going over to town and things like that". 

Question: "As a matter of fact on these visits to 
Elsie, which you mentioned" --that is Elsie Pinney was it 
not? 

A Yes. 

Q Question: "--which you mentioned is it not a fact 
you were making deliveries for Mr. Adams and that it was 
on your way and that you would drop Mrs. Lester off at Elsie's 
place and then pick her up after you had finished the job 
that you were doing"? 

Answer: "I did on several occasions but aos 
the trips I made up there were on Saturday or on Sunday when 
I wasn't working". 

Question: "Well now you said on several occasions 
you did go there -~ 

Answer: "Yes". 

Question: --"In connection with your: business"? 

Answer: "Yes". 

On page 191. 

Is that true? 


She asked to go along for the ride so I just took 
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Now page 194 you were asked the following question: 


“Now with reference to this move from 436 New Jersey 


Southeast, to 1525 S$ Street, Southeast, you said that 


Avenue, 
she paid you $250? 

Is that right?” 

Answer: "Yes". 

Is that right? 

That's right. 

On page 196 you were asked: 

Question: "Do you know if Mrs. Lester had written a 
will previous to this will"? 

Answer: “Yes, she had". 

Question: "When was that, if you know"? 

Answer: "In about 1952 she wrote a will just 
previous to her entrance into the hospital for a cancer 
operation”. 

Question: "Was that at Providence Hospital"? 

Answer: ° Yes, she was at Providence Hospital". 

Question: "Did you have a copy of that will"? 

Answer: "I did, " 

Question: "You did not have the original will"? 

Answer: "I had the original will. There was no 
copies that I know of." 

Question: “You had the only one?" 


Answer: "I had the only one." 
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Question: "Did she later easel upon you to bring that 
to her so that it could be destroyed"? 

Answer: "I doubt if it was ever--if it ever was 
destroyed. They asked for it back three times during that -- 
those years. The last time she asked for it back was the first 
weekend of May when she had me get the new forms. I never saw 
it after that". 

Is that true? 

That is correct .. 

Then on page 197 the court asks a question. 

"Did you return it to her when she asked for it"? 

Answer: "THE WITNESS: Yes." 

“THE COURT: "You did give it back to her?" 

"THE WITNESS: Oh, yes." , 
"BY MR. MALLOY: (on 197) 
"Do you know why she asked you to return it to her?" 


Answer: "She wanted” to make some changes in it." 


Question: "As 3 matter of fact didn't she have a 


disagreement or a discussion with your wife about you spending 
too much time with Mr. s Lester and not enough time at your 
own home?" 

Answer: " There was at one time a disagreement about 
that and for several months we didn't see rst Lester and 
finally one Sunday morning she came up to the front door and 


came in. She apologized. She asked us did we want to go to 
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the bay that very day and my wife said if she would go that tal, 


we would go too, so everything was happy after that." 
Question: "Now, you said that Mrs. Lester was 
particularly fond of her brother Carol." 
Answer: "Yes". 
Is that true? 

A Yes, that's right. 

Q Now you had--there was some discussion with 
reference to the work being done by Walter and the other 
members of the family on the sea wall at the beach, was there 
not? 

You heard them testify as to the work they did on 
the beach, too? 

A Yes. 

Then you were asked this question: 
Question: "Didn't Walter" (and that's Walter Bailey 
the preeent Defendant in this case 1192-67) -- 


A Yes. 


Q Question: "Didn't Walter do all the electrical work 


and plumbing both on her house on New Jersey Avenue and also 
down on the bay"? 
Answer: "Yes, he took care of that part of the work 
Question: "He did all of it?" | 
Answer: "Yes". 


The Witness: That statement is a little misleading 
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because the plumbing and the electric were all out in and 
it was repair work that he did. : 

Q Question: "Now with reference to the work on the bay 
property they all --the whole family cooperated, did they 
not, on the work in connection with it, the cement in 
the sea wall"? 

Answer: “They may have in the first years that she 
had it but here recently they hadn't too much and she always 
prided herself on that, she had never had to turn to her 
family and asked for any assistance of any kind". 

Is that true? 

Yes, she mentioned that point several times. 

She prided -- 3 

Then you were asked on page 199 by Mr. Malloy: 


"Now, do you remember being asked a question, the 


following question on a deposition, with reference to this — 


and I am reading from page eleven, in which you answered this: 

Answer: "She wrote a will after Carol had died and 
she put Raymond in for an equal share at that time. This last 
will was prepared after she had changed the property and sold 
it and had the money in the bank instead of invested." 

"Do you remember saying that at the time?" 

Answer: "Yes." 

Question: # Now, when you say that she wrote a will 


after Carol had died, and she put Raymond in for an equal shard 
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at that time, you were referring to Raymond Bailey. Walter's 
son, were you not?" 
Answer: "Yes, she had mentioned that at that time”. 
Then the Court asked: "Yes or no?" 
Then you said, "Yes. I didn't know that she put it 
there until she said she had put it in.” 
Is that right? 
A It was quite mixed up, wasn't it? 
Q Now then you were asked the question as to when did 
she tell you that and you answered: 
"I don't know date-wise”. 
Question: "It was, was it around 1952"? 
Answer: "I would--it would just be a guess." "It 
was several years ago". 
Question: "Now when she said she put him in for an 


equal share was that an equal share with what"? 


"With whom"? 


Answer: "I don't know who she had reference to”. 
Question: "And when you said this last will was 
prepared after she had changed the property and sold it you 
are referring to the paper writing dated the first July -- 
July the first, 1965"? 
. Answer: "That's right because it was --” 
"COURT: Just answer yes or no.” 


Then you said, “Okay, yes". Right? 
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A It was rather hard to follow you to tell which 


will you were talking about. 
Q: Question: "So that the only two papers" --on pager200 = 
"So that the only two papers you newborns then was 
the one which was written when she went into Providence 
Hospital in 1952 and which she later asked you to return and 
you:did return to her"? 
Answer: "Yes." 
Question: "And this paper writing aatea July 1, iss"? 
Answer: "That's right". = 
Question: “And when en turned this paper over to 
Mr. Simmons after Mrs. Lester had died, you told him that you 
knew. of no other paper other than the paper writing dated 


July the ls 


& 


t, 19652" 


3 


“That is the only one I knew about, yes." 


m 
is that trye? 


Thas; was thé qaly one at that time. 

Do you know of any since that time? 

Oh, no. 

Now on page 206 you are asked a question: 

‘QUestion: Now, with reference to the services 
which you performed for Mrs. Lester, you state in your pretridl 
statement, which is in the report, for the period of approximdqte- 
ly 25 years prior to her death, you were her main source of 


‘assistance in matters concerning transportation, repairs, 


t.. 
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grocery shopping, household chores, errands, business affairs, 
and numerous other tasks. She was fond of him and he was 
fonda of her. His assistance to her --" 

Remember that? 

Yes. 

Then you were asked this question: 

"you know about that then. Have you rendered these 
things that you have said here?” 

Answer: "Oh, yes." 

Question: "And your assistance to her was out of 
friendship and not for compensation?” 

Answer: "Yes." 

Right? 

I answered yes but those weren't -- 

Just--you did say yes? 

Yes. 

MR. MALLOY: That's page 206. 


Q Now following, when Mrs. Lester went to the hospital 


the police went there and they--it was necessary to break the 


Goor, was it, to gain entrance? 
A It had been broken down when I got there, yes. 
Q And then you --when she was taken you were asked: 
"Question: "You took the keys to the place then” -- 
that was 1525 S Street Southeast, was it not? 


A I didn't take any keys there. 
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MR. MALLOY: I will read from the thing. Maybe it 
will be easier. 
A You said "to". 
You mean "to" or "from"? 
BY MR. MALLOY: 
"Question:" On page 203. 
"Now, then, what if anything, was done with referenck 
to locking the rear door or any of the other doors at that 
time?" 


Answer: "Well, we temporarily nailed up the rear 


Question: "Was that done after you returned from the 


hospital?" 
Answer: "Before I left the house”. 
Question: "Now then did you lock the door then?" 
Answer: "Yes". yr 
Question: “Then how ais you gain entrance to the 
door again after you came pack? 
Answer: "We took the keys that were in the door 
at that time, her keys". 
Is that right? 
A Yes. 
Q "Question: And took them over to nor hospital 
with you"? 


"Answer: Yes." 
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"Question: What day withiveterence --that was 
August the 3lst, is that right?" 
“Answer: Yes." 


“Question: "And then she died on September the Ist, 


Right? 

Correct. 

Q Now there was then some question as to what was 
in the house and you said: 

"Question:" --on page 204 -- 

“Now, during the search, did you see a pocketbook 
with some money and which you took and said, ‘This is moving 
money? ‘" 

"answer: Well, in her drawer there was a pocketbook 
that had --I think it was $22 in it. There was also $50 with 
a paper clip and a note, with Walter --with Raymond's name on 


it and she had told me that that was moving money that she 


wanted to pay to him, and -so we gave it to him at that 


time.” 

"We should have turned it over to the administrator, 
but we didn't." 

"Question: What did you do with the other money?" 

"Answer: They asked me if there was any bills that 
I knew that she had outstanding and I told them that she had 


not paid the rent to the garage for that month. It had been 


due on the first and it was $15.""— 

"So I took the $15, I got the rent receipt and I 
turned the balance of the money and the rent receipt over to 
Mr. Simmons." 

Is that right? 

‘A That's correct. 
Q "Question: Now did there come a time then the 
next day or so when you changed the lock to the place?" 

“answer: Yes. Mr. Simmons and I talked about it. 

I had to get back in there to repair the door and he wanted me 


to take care -~" 


“THE COURT: The question is, did you have the lock 


changed?” 
"THE WITNESS: I changed it, yes." 
Is that right? 
A That is correct. 
Q Now with reference to --when you --that wasn't men~ 
tjoned in Mr. Simmons' petition was it? : 
He mentioned the car and the <-- 
I don't know. 
--and property $500? 
Yes. 
Q with reference to that car which he ‘says was $100 
do you still have that automobile? | 


A’ It's parked in my backyard. 
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Mr. Bailey has the keys. 
In Arlington, Virginia? 
MR. BAILEY: I gave you the keys to give to Simmons. 
MR. MALLOY: Yes, he has the keys. 
And it has 1964 --no -- 
BY MR. MALLOY: 


Q It is still there in your -~ 


A It is still there. I told them I would keep it untifl 


settlement was made. 
Q Did you have any occasion to see any gold pieces 
that Mrs. Lester had there in the premises? 
A No. 
Q Did you have occasion to see any pictures that she 
had there? 
She has lots of pictures there. 
Were there any of them missing? 
Not that I know of. 
Q Did you have occasion to see a stack of dollar bills 
or $20 bills in the bureau drawer? 
A No. 
Q Did you have occasion to see an outboard motor that 
was on the premises? 
A It is in the basement over there. 
Q It is in the basement. 


In a box. 


Q 
oer a shot 


A 


Q 
Southeast 


A 


Q 
A 
Q 
A 
Q 
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BAILEY: There are two of them. 

WITNESS: She sold a small one. 

sold one at the time she moved. 

sold one motor. 

big motor is in the basement. 
MR. BAILEY: There were two there. 
Did you have occasion to see any guns either revolvelr 
gun that she had there? 
There was a revolver there. 
I saw that. 
I didn't see anything else. 
Did you --you rented the premises 1525 S Street 
for $115 amonth. Is that right? 
With Mr. Simmons' permission. 
You did talk that over with Mr. Simmons? 
Yes. 
And then you collected the rents? 
r aia gts 
And you retained, the rents for four months or $460.00? 
Is that right? | 
Paid utilities with most of it, oon 
Yes, I retained it. 


Now then this --was there a pocketbook with $130 in 


Mr. Simmons--it was turned over to Mr. Simmons. 
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I don't know how much was in it. 

Q Then you do not have any other of the things other 
than the $460 and the automobile of the items that were the 
property? 

A I don't have the $460.00. 

I had the receipts for the way that was spent and 
they were turned over to Mr. Simmons. 

I still had an $86 balance due me that I never 
received. 

Q $86.00? 

A I think there was a balance in my favor of that 
after-- 

Q Well now as a matter of fact didn't you, after you 
had been present in the Court of Appeals and after the Appeal 
was decided--and by the way, did you write a letter to the 
Court of Appeals following that? 

A I did. 

Q Did you get a reply? 


A No. 


Q Do you know whether --was that a complaint about = 


decision? 

A Not the decision but it was just to let off steam. 
I didn't think I got a fair treatment. 

Q You wrote that to a Court of Appeals? 


A It was in a weak moment that I shouldn't have done 
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but everything in it was true asfar as I was concerned. 
I showed that to Mr. Simmons before I sent it and he said it 
was all right to send it. 

Q Now following that decision did you not file a 
petition --and I show you the copy. 

BY MR. MALLORY: 

Q I show you what is marked as the Petition of Raymond 
Leon Fisher for reimbursement of costs and expenses filed on 
April 18, 1967 in administration case No. 115114. 

Did you sign this petition as drawn? 
Yes. 

This is signed by you? 

We presented that to the Court yes. 
Just answer the question. 

Yes. 


MR. MALLOY: I ask this be marked as Defendant's 


(Defendant's Exhibit No. l 
was marked for jdentification.) 
BY MR. MALLOY: 


Q Now in this petition you state that you are 


Petitioner, that's Raymond Leon Fisher was the principal 


beneficiary named in the last will and testament of Emma O. 
Lester filed in this court on which caveat proceedings were 


had in this court and in the United States Court of Appeals 
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A for the District of Columbia in which proceedings the caveator} 


prevailed. 


Now the caveators in that case were Walter Bailey 
the present administrator of the Estate of Emma O. Lester 
deceased and his two sisters Elsie M. Pinney and Marie Bailey. 

Is that right? 

A That is correct. 

Q Now in the second paragraph of your petition for 
reimbursement of expenses you said, "Attached 
hereto are receipts for the payment of bills by your petitiondr 
from which will be shown that there is a balance due your 
petitioner in the amount of $1,944.12 to reimburse him for 
expenses which he paid up to the time the caveators prevailed 
in procedédings herein." 

"wherefor Petitioner moves the court for reimburse- 
ment for costs and expenses incurred by him in the amount of 
$1,944.12 as shown on the statement of account attached heretd 
and made a part hereof". 

Now at that time Mr. J. Benjamin Simmons of 1010 
Vermont Avenue Northwest was your attorney, Ward and Simmons. 
Is that right? 

A Yes. 
Q Now you swore to that petition on the eighteenth of 
April, 1967. Is that right? 


A Yes. 
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Q Now with the statement of account attached to the 
petition as Exhibit 1 you show certain expenditures including 
a fee of $100, witness fee, paid and the sum of $1,198.31 ; 
which you paid to Thiel Press for Appellant's prief and reply 
brief. 

Now that was the brief and reply brief in.case 

number 20303 in. the United States Court of Appeals. 


A There were three pamphlets. I don't know what you 


call the other one. 


MR. MALLOY: I am just reading from what you have 


THE WITNESS: Yes. Yes. 
MR. MALLOY: 

Q So that you have listed in your statement of account 

the total sum paid out by you of $2,404.12. 
Right? . 

A yes, whatever it is there. I don't remember it 
off-hand. 

Q Right down at the bottom? 

A Yes. 

Q And you then set off --you state premises 1525 S 
Street Southeast was rented for a period of four months at a 
rental of $115 per month for which Petitioner collected a 
total amount of $460 --and you then give credit to the 


estate for the $460 which you have so that you state the net 


714 


46 : 
amount due the Petitioner was $1,944.12. 


A Yes. 
Q Now. I show you ~~ 
Now that matter came on before Judge Holtzoff, 
did it not? 

A Yes. 

Q And then I show you what I ask to be marked as 
Defendant's No. 2. 

(Defendant's Exhibit No. 2 
was marked for identification., 

A Yes. 

Q In which the order of the United States District 
for the District of Columbia holding a probate court in re: 
Estate of Emma 0. Lester deceased. Administration No. 115,144 
the order denying petition of Raymond Leon Risher for reim- 
pursement of costs and expenses. 


This cause came on to be heard upon the Petition of 


Raymond Leon Fisher for reimbursegent of costs and expenditurds, 


filed herein in the sum of $2,404.12 and upon consideration 
thereof and argument of counsel thereon in open court it is by 
the court this llth day of May, 1967 ordered that the said 
petition be and the same is hereby denied. 

Alexander Holtzoff, Judge. 

A certificate of service shows, "TZ hereby certify 


that a copy of the foregoing order was delivered to the offic 
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of attorney J. Benjamin Simmons 1010 Vermont Avenue Northwest 
and a copy to Raymond L. Poston, Jxr., Esq. 1726 Church Street 
Northwest, Washington,D.C. this tenth day of May, 1967." 

Signed Joseph J. Malloy, attorney for estate of Emma 
0. Lester, deceased. , 

Q You knew with reference to the keys that Walter 
Bailey didn't have a key to the place at the time she died, 
did you? 

A Not at the time she died. 

Q And he didn't get a key until after the court set 
aside the will which she then got from Simmons. Is that 
right? 

A I don't know. 

Q Well, you had a key-~you had the place rented did 
not at the time-- 

A after the new keys were made he aian't have a 
copy. TI Conte know before. 

Xai ‘changed the lock at that time did you not? 
That’ was ‘maybe a couple weeks #ter she had died. 
Well, with reference to the tenant in the premises 


at 1525 S Street the tenant was in possession, was he not, 


at the time of the setting aside of the order? 


A Yes. 
Q Is that right? 


A He came there in January and he was there until 


September. 

Q Well then in other words that he was there at the 
time the court set it aside? 

A Yes. 

Q And Mr. Simmons told you it was all right for you 
to rent real estate in the estate? 

A Oh, ves. 

I approached him and asked him before I told these 
people. I had to write to him in Germany telling him we could 
let him have the place. 

Q Was he a friend of yours? 

A He was a friend of my sons. He was a -- 

MR. MALLOY: You may examine. 

CROSS EXAMINATION 

BY MR. JAEGER: 

Q Let us go back, Mr. Fisher, to the question that 
was asked by Mr. Malloy going to page 184 of this transcript 
that we have been referring to and to complete what was said 
before I will simply repeat the question at 184 of this 
transcript that we have been referring to and to complete what 
was said before I will simply repeat the question at 
184 that Mr. Malloy propounded and that part of the answer I 
will also read which wasn't included in his statement. 


"Question: Now, I believe you said that you hadn't 


paid that off then"-- referring to the joint appendix of the 
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United States Court of Appeals in Case 20303) eons back to 
184 of the same joint appendix and I will repeat the question: 
"Now, I believe you said that you hadn't paid that 
off then, or you only paid a part of it off, is that right"? 
Ana that is referring to page 183 a acer a note payp- 
ble the amount of $2,500. : ~~ : 


A Yes. 
“answer: Oh, no. I worked --if I had worked some 
for her, she would --when I would go to pay her the $25, 
she would say, ‘Well, you only owe me $15 this time’, s0 I 
would pay that." 
The rest of the answer now follows: 
"But it was paid off within five years". 
Is that right? 
A That is correct. It was a note given in lieu of a 
second trust is what it amounted to and it was paid off before 


I sold the property. 


Q° Here it says, quote, "But it was paid off within 


five years". 
A It was paid to her satisfaction and mine. 
aa?) Going on on the same page, 184: 
"Question: Well, now then, did you take that into 
consideration when you told Mr. Poston that she had paid you 
about $2,000 for this work that you did for her"? 


“answer: No, that was not taken into consideration 
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"Question: So that then -- " 
"answer: That was -- " 

"Question: _ The $2,500 or whatever that would be 
hadn't been paid would be added to the $2,000?" 
“Answer: I would say maybe the part that I worked 
out could have been included in the $2,000 but that was a 
business transaction and it was taken care of in that 
fashion". 
A Yes. 


Q Will you explain what you meant by “in that fashion‘ 


here please, Mr. Fisher? 


A Well, the $25 was paid every month until the note is 


paid in full but there were times when she would tell me that 
I had been doing work for her and I didn't need to give her 
$25 that time but it's hard to make an accounting of something 
like that but that's actually the way it worked out. 

Q But it was paid off within five years? 

A It was paid off --tore up. When I traded the 
house to move to Virginia I only owed $2,600 on the property 
yet. 

Q We turn to page 190 in the same joint record and 
there it is developed that you worked for a certain publishing 
concern identified in your answer as Stanley Adams’ print 
shop? 


A Yes. 
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4 


How long did you work for Stanley Adams? 

That was in the year prior to her death and it was-- 
That would be '64? 

"64 and ‘65. 


Are those the only times you worked for Stanley 


Yes. 
MR. JAEGER: We come to page 196 meaiin in the same 
joint record and the question was: 
} Q "Question" Do you know if Mrs. Lester had written 
a will previous to thiswill' referring to the '65 will. 
Your answer: 
"yes, she had." 
The next question: 
“when was that, if you know"? 
Answer: "In about 1952 she wrote a'will previous to 


eat 


her entrance into a hospital for a cancer operation". 


Can you fix the date any more accurately than 1952, 


Mr. Fisher? 

“A Yes, it was in 1953. and it was in the middle of 
the summer and she had been told that she would hve to go in 
for a cancer operation and she decided to write a will at that 
time and she had me take her to Mrs. Tull's home on First 
Street at that time, Tull's home. She and eae Tull drew up- 


and Mrs. Tull's daughter Geraldine Bracken typed that will. 


80 

They had some repair work being done on the house and a carpenter 
nameaé James Funkhouse witnesses the will and a plumber--I 
forget the plumber's name. 

We have it--Snyder, George Snyder. I didn't know 
either of the men and had never seen them before nor since. 

After the will was typed up, signed and witnesses 
she gave it back to me and she also gave me items that day to 
look out for her. I had had the two dogs and when she went 
into the hospital she gave me her billfold and earlier that 
day we had gone to the Metropolis Building ASsociation and she 
had introduced me to two different people up there so that if 
I needed money to pay bills while she was in the hospital I 
could go to them and they would --modified--what is that they 
call that about? I don't remember what you call it now, but 
I could have gotten the money to pay anything I needed and in 
addition to that she gave me a wooden show box with a lid on 


that she had there that's about this deep. She told me there 


were some items in there she wanted to hold for her while she 


was in the hospital and also there was an envelope in there 
containing some money to pay for the keep of the dogs in case 
she died and I was stuck with them and that envelope contained 
$1200. I never used it and I returned those things to her 
when she returned from the hospital 21 days later. She made 
another request at the time she gave me the key I was not to 


let any member of her family into her house while she was gone. 
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And that covers that time. I kept that will and pappr 
since then. 

Q In reference to page 196 of the same joint record we 

find a statement: 

"Question: Did you have a copy of that will"? 

"Answer: I did". : 

"Question: You aid not have the original will"? 

"answer: I had the original will. There were no 
copies that I know of". 

"Question: You had the only one?” 

"Answer: I had the only one." 

“Question: Did she later call upon you to bring that 


to her so that it could be destroyed"? 


“Answer: I doubt if it ever was destroyed. 


She asked for it back three times during that--those 
years. The last time she asked for it back was the first week 
of May when she had me get her the new forms. I never saw it 
after that." 

Q Do you know whether or not she destroyed it? 

You state here you do not or rather I doubt if it 
was ever destroyed. 

A No, we did not find it but I never saw it after 
that week. 
Q You don't know of your own knowledge that it was 


destroyed? 
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A She got it back when Carol died in '58 and had it 
for a couple of weeks and then I don't really remember the otHer 
occasions that she did get it back. 
Q You do recall the terms of the will? 
A Yes, I was there when it was written. 
Q Could you tell us briefly what the will contained? 
MR. MALLOY: I object to what was in the terms of the 
will. It was a written statement. He says there is no 
writing other than those two alleged wills and I don't think 
you can establish it by that. 
MR. JAEGER: I am not trying to establish it but it 
still might be extant. We don't know it was destroyed. 
MR. MALLOY: He says it was and if you read page 
197 he gave it back to her and they have alleged that the 
will of July 1 was the only will that she had. 
He made a search for the place and never been found. 
MR. JAEGER: But that's no proof it isn't still 


extant, Mr. Malloy. It could be somewhere else. 


MR. MALLOY: But I am objecting to your establishing 


by oral what was in the alleged will. 
MR. JAEGER: We don't know tht it was destroyed. 
MR. MALLOY: I think we have enough with that. I 
object to you asking that question. 
MR. JAEGER: You can certainly object and the 


objection will be recorded but I will still ask the question. 
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Do you know what was in the will? 


A I do. 

She had left the Bay property to me with a 
stipulation that TI would have to keep it intact = long as her 
two-dogs lived and after they died I was free toido or keep 
it or do with it as I saw fit. | 

The only other thing she gave to anybody was the 
China closet. She gave the China closet and its contents to 
my wife. That China closet was later sold to Lillian Bailey 
and Mrs. Lester spoke several times--she said that she had 
promised that to Evelyn but she would buy her a new one if 
she wanted it or she would make it up to her in some other way 
but ‘Lillian wanted to buy it --wanted it real bad, so she 


sold it to her. 


The other part of the will, all the residue of the 


estate was to be divided equally among her brothers and 
sisters. 
MR. JAEGER: Thank you. 
Q We go now to the same joint record page 197 and theze 
we are talking about the Bay Property. The - 
We have the question: 
"Now, with reference to the work on cre Bay 
property, they all --the whole family coopexated’, did they not 
on the work in connection with it --the cement in the sea wal]}?" 


"answer: They may have in the first years that she 


Can you explain the meaning of "the first years she 
had it"? 

How many would that include? 

Weil, I would include all the years before 1953. 

The sea wall was up when I first went down there os 
I actually just helped them before that time. 

After 1953 they did not go to the Bay. The sea wall 
was completely destroyed during hurricanes Hazel and something 
else and it had to be entirely rebuilt and as far as I know 
they put no money or work into the rebuilding or the present 
sea wall. 

Q Who did the rebuilding of the sea wall after 1953 
and the destruction by the hurricane? 
A My family and hired help. She had hired help come jn 


and help do it. 


Q Can you give an approximate estimate of how much you 


did and how much the hired help did? 
When I say you --your family. 
A We did more than the hired help did. We did over 
half of the work and the wall was three times as large as 
it was before in 1953 and I --never after 1953. saw Mr. Bailey]s 
boys work on the wall. There was an occasion about that time 
that -- 


MR. MALLOY: I think you ought to wait until your 


counsel asks you a question. 
THE WITNESS: All right. All right. 
Just skip it. 
Q On page 206 then the same joint record we 
have the questions by Mr. Malloy beginning with: 
"Now, with reference to the services which you performed 
for Mrs. Lester, you state in your pretrial statement, which if 


in the report, for the period of ‘approximately 25 years prior 


to her death, you were her main source of assistance in ot 


concerning transportation, repairs, grocery shopping, househo 
chores, errands, business affairs, and numerous other tasks. 
She was fond of him and he was fond of her. His assistance 
to her --" 3 

"THE COURT: What are you reading from, Mr. Malloy?" 

MR, MALLOY: From the pretrial examination or the 
pretrial report." 

"THE COURT: You mean the pretrial order?" 

"MR. MALLOY: Yes, Your Honor." , 

"THE COURT: Well, ceonee think you should do this, 
that a witness may be confronted with a pretrial --" 

"MR. MALLOY: Well, I am --" 

"THE COURT: --statement made by counsel.": 

"MR. MALLOY: I am asking if he did these." 

“THE COURT: Well, then, you may ask him that, but -" 


MALLOY: I wanted to read it so he would know." 


"BY MR. MALLOY:" 

"Question: You know about that then. 
rendered these things that .you have said here?" 

"Answer: Oh, yes.” 

"Question: And your assistance to her was out of 
friendship and not for compensation?” 

What was your answer? 

MR. MALLOY: "Yes", it says right there. 

Yes. 

Will you explain that answer "yes"? 

What did you mean by answering “yes' to this 
question, Mr. Fisher? 

A I had done all of those things. I had been paid 

maybe not enough but I had been paid adequately but after the 
will had been written in '53 I dia those things in expectationb 


of receiving the Bay property from that time on and -~ 


Q Did you increase the number, of things you did or the 


7. 


co 
4“ 


time you spent with Mrs. Lester? wet ig 
A Yes, I did. | 

Anything she would want. 

I know my own family complained at times I spent too 
much time over there but I was doing it in expectations of 
receiving this property and I think Mrs. Lester really took 
advantage of that fact in the later years because she knew it 


was to my best advantage to do it and well she asked me to do 
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a whole lot of things and spend a lot of times that you 
wouldn't have if you had been working for somebody for money 
and I didn't expect a dollar and cent compensation too much 
before but after that I received very little in ‘compensation. 

Q You mean in dollars and cents? | 

A In dollars and cents. 

I received very little in dollars and cents. She 
would buy us things. She would do this and that. A trip to 
the Bay took my whole day. I would receive nothing for it 
and things like that but it was kind of --is that all? 

Q Can you compare the time you spent subsequent to 1943 
when you became aware of the will that had been made with the 
time that was spent before? 

A It was easily three times as much time as I spent 
there. During the last summer that she lived i was there--I 
believe nearly every day- That was the first summer that we 


had not taken a vacation since we had been in Washington and 


she was sick and we knew it. Tuwould fix her breakfast nearl} 


every morning and Mrs. Burkett would £;%° her mead in the 
later part of the day so I ~-my wife aia her washing and thos} 
things. Elsie was in Europe at that time and Mr. Bailey 
himself was sick and Raymond had a bad leg. He couldn't come 
down and she had no one else to turn to. 


Q Again in connection with the work you were doing fof 


Mrs. Lester we have gone over the fact that in addition to 
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0 . * * 
your job at the Government Printing Office you, at one 


time, worked in the Garden Shop of Sears Roebuck. 

A Oh, that was back in the 40's and the same way with 
Capitol Transit it was in the 40's. 

Q This was all prior to '53? 

A prior to '53. I didn't do any extra work then. I 
got up at 9:00 o'clock and would have the whole day before 
me. She would call me nearly every morning she had something 
to do. 

Q Did the job you had with Sears Roebuck and the one 
with the bus company still leave you time to answer the 
calls of Mrs. Lester when they needed you? | 

A Yes. Well, the bus company I got off 9:00 o'clock 
in the morning and often went by her place and took care of 
her errands and things before I went home. 

Mx. JAEGER: I think that's all. 
REDIRECT EXAMINATION 
_BY (IR. MALLOY: 

Q yc mentioned the dog, “Laddie". As A anes of 
ae t, didn't that dog disappear shortly around the time of 
her death? 

A I didn't mention it but we took the dog home and 
we kept him until September and he just disappeared from the 
yard one day and we have never seen nor heard from him again. 


We advertised in the papers. We had it on the radio. We 
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visited the dog pound in D. C. and Virginia and even called 


Falls Church. We have the clippings from the paper .and enna 
We tried our best to get him and could not get him. 
'Q Was that September, 1965? 


A Yes. 


Q So that at the time of the trial which occurred some 


time after her death -~ 
THE WITNESS: Yes. 

Q --the dog really wasn't--you didn't know where the 
dog was at that time? 

A It was not mentioned in the trial. 

Q Although, didn't your attorneys try to show a pictuite 
of the dog. at the time? 

A I don't know. 

Q Didn't you hear me object to them showing a picture 
of the dog at the trial? 

A I didn't hear that, no. But -- 

Q But in any «vent where did you advertise for it? 

A In the washington Post and in the Arlington papers. 
The attorneys knew the dog was missing. If they had wanted 
to say something they could have. 

Q Well, you don't know then whether or not the first 
time we Dund out about it was after Walter Bailey's appointmegt 
when we said we didn't want any charge made for the possible 


keep of the dog that we found that the dog had been missing 


since September, 1965? 

A That's right. We had him about a month is all. He 
wasn't satisfied there and he tried to get away several times 
and he finally did. 

Q Now with reference to the statement which you made 
with reference to the work when you said it was paid off in 
the five years; that was with reference to some times when 
you would pay it and some times she'd say you had done work thbt 
would take the place of the payment? 

A That's right. 

Q Right. 

That's right. 

That was paid by 1946. 

Q Now then there wasn't any other writings other than 
the two wills that you mentioned; the one which was changed 
you said after Carol's death. 

Well why, Mr. Fisher, if you have a claim here now 
as you have stated in 119267 in which you claim damages in 
the amount c* $75,000 why if she owed you $75,000 would you 
on April 18 swear in the account which you filed in adminis- 
tration number 115114, state that she owed you or the estate 
owed you and you asked for payment from Walter Bailey as 


Administrator of the Estate of Emma O. Lester--why did you 


ask for $2,404.12? 


A That was reimbursement for out of the pocket expensds. 
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Q And why would you give a credit of $460.00 which 


you received if they still owed you $75,000? 


A That credit was used on to pay utility bills and thihgs 


like that was all. 
This was out of the pocket expenses, expenses on the 
house while and before it was rented. 

Q But you did make that claim against the estate after 
you had gone to the Court of Appeals, after ne Court of 
Appeals had affirmed the decision of the loneenacare Benen 
that the will had been procured by the undo influence of Raymopd 
Leon Fisher and after you had paid the bills for the brief in 
the Court of Appeals and the reply brief, right? A Yes. 

MR. MALLOY: That's all. 

THE WITNESS: This was reimbursement for expenses 
that I had incurred since her death. | 

NOTARY: Do you waive signature? 

MR. MALLOY: 1 guess = 

MR. JAEGER: “we do not waive. 

(Whereupon at 4:10 o'clock p.m. the deposition 


was concluded.) 
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I have read the foregoing pages which contain a correct 
transcript of answers made by me to the questions therein 


recorded. 
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oe UNITED STATES OF AMERICA 


DISTRICT OF COLUMBIA ) 


I, Betty Lou Anderson, a Notary Public duly commissidned 
and qualified in and for the District of Columbia of the United 
States, aforesaid, do hereby certify that,pursuant to notice, 


there came before me on the 29th day of June, 1967, at 2:00 


pem., in the Offices of Danzansky & Dickey, 1010 Bender Buildibg 


1120 Connecticut Avenue, Northwest, Washington,D.C. 20036, 

the following-named person, to wit, RAYMOND LEON FISHER, who 
was by me duly sworn to testify the truth of his knowledge 
touching and concerning the matters in controversy in this 
action, and that he was thereupon examined, upon his oath, ae 
his examination reduced to writing, and that the deposition is 
a true record of the testimony given by said witness. 

I further certify that I am neither attorney or counsel 
for, nor related to or employed by, any of the parties to the 
action in which this deposition is taken, and, further, that I 
am not a relative or an employee of any attorney or counsel 
employed by the parties hereto, or financially interested in 
the action. 

In witness whereof, I Reve nereunto set my hand and 


affixed my notarial seal this 10th day of July, 1967. 


My Commission Expires: 
August 31, 1971 


‘Cost: $ 67 
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OCT 2 1967 
MOTION FOR SECURITY FOR COSTS 
Comes now defendant Walter Bailey, Administrator of the Estate of Emma 0. 

Lester deceased, and moves the Court to require the plaintiff, Raymond Leon 
Pisher, to deposit with the Court a reasonable sum for costs and for grounds 
therefor says that the plaintiff herein as shown by his complaint and amended 
complaint is a non-resident of the District, of Columbia, and that this action 


4s delaying final account in Administration Case No.115,114, and is requiring 


defendant to file a renewal. bond at additional expense to the Estate. 


REGS 


POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION 
FOR SECURITY FOR COSTS 


Title 11-1506, District of Columbia Code, 1951 edition. Administration 
case No.115,114, wherein a jury of this Court found that a paper writing, pur- 
porting to be the last will of Emma (. Lester, had been procured by the undue 
influence of plaintiff Raymond Leon Fisher- 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Motion for Security for 
Costs was mailed to Walter H. E. Jaeger Esquive, and Edgar W. Reese, Esquire, 
432 Munsey Building, Washington, D. C. 20004, attorneys for plaintiff, on the 
30th day of September, 1967. 


e 
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JUN 5 - 1968 
LOT IO FOR SU:LARY JUDGLENT BY DEFENDANT 

Defendant moves the Court to enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in the defendant's favor dis- 
missing the action of plaintiff, and for the relief demanded in the defendant's 
counterclaim, on the ground that there is no genuine issue as to any material 
fact and that the defendant is entitled to a judgment as a matter of law, and 
for the reasons therefor states that the complaint and amended complaint fail 
to state a é claim against defendant upon which relief can be granted (a) that 
the requirements of the Statute of Frauds are not complied with; that to en- 
force the alleged contract would be inequitaodle; that the alleged promise of 
decedent never affected the real estate in question or the title to it in such 
a manner as would have enabled plaintiff to have come into a court of equity 
during decedent's lifetime and prevented her from disposing of property in a 
manner which she deemed proper; that plaintiff did not enter into possession 
of the property, and did not change his position, or perform in any way alleget 
oral contract as to take the case out of the Statute of Frauds; (0) that a 
judgment has heretofore been entered. on the same claim and demand, which is 
still in force and effect, that under established principles of res judicata, 
testoppel by “Gudgment" or ugoLlateral estoppel", a valid judgment rendered in 
a prior action is binding upon the parties and their privies in any subse - 


quent action that involves matters previously adjudged; (c) that plaintiff 


filed a claim on Account against defendant as administrator, wherein plaintiff 


stated, under oath, that the Estate of Hum 0. Lester owed him the sum of 
$2,404.12, and that he, plaintiff, owed the estate the sum of $460.00, swearing 
2 net balance due plointiff in the sun of 41,944.12 for which plaintiff claimed 
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judgment, which claim was denied by this Court on iby 1, 1967; after a full 
hearing, as shown by the copies of plaintiff's statement of Account, and the 
Court Order denying payment, marked Defendant's Exhibits Nos.l and 2, attached 
to answer of defendant and prayed to be read as part hereof; (a) relief prayed 
for in counterclaim as show in affidavit of defendant and record hereiz ; all 
of which more fully appears in the Memorandum of Points and Authorities hereto 
attached, and the pleadings, deposition, admissions on file affidavit, record, 
stipulation of attorneys as to Ad@ainistration Case No.115,14 and U.S. Court 
of Appeals No.20,303, by reference made a part hereof. ; 
[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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JUN 5 - 1968 
AFFIDAVIT IN SUPPORT OF DEFENDANT'S 


MOTION FOR SUMMARY JUDGIENT 
District of Columbia, ss: 
Walter Bailey, being first duly sworn on oath, Genores and says: 

1.That I am the party named as defendant in the above entitled cause. I 
ama resident of the State of Maryland, have personal knowledge of the matters ) 
nereinafter referred to, and make this affidavit in support of defendant's | 
motion for summary judgment herein. 

2. That I ama brother of Exma 0. Lester who died on September 1, ee ! 
and the duly appointed and qualified administrator of her estate.On the 16th 
day of September 1965, a paper writing purporting to be her Last Will and 
Testament was filed in this Court, accompanied by a petition for probate and ; 


letters testamentary in Aduinistration Case No.115 st, to which my sisters, 


Elsie M. Pinney and Marie Bailey, and I, as sole heirs end next of kin, filed 
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a caveat; issues were framed thereon for trial before a jury; pre-trial pro- ; 
‘seedings were filed on Jonuary 28, 1966, wherein plaintiff claimed that the | 


alleged Will, dated July 1, 1965, conteined all of the legal requirements of a 


good and valid WELL and should be admitted to probate and record. Plaintiff, 


although not a relative of decedent, was named as principal beneficiary and | 


residuary legatee, his daushter and son-in-law were the only vitnesses. The 


alleged Will was typed on a form which plaintiff, procured from a stationery | 


store, but nobody knew who typed it,the decedent did not own or use a type- 


writer. The vlaintiff said it was signed in his presence and he then took it | 
to his home in Virginia, where he kept it, concealed from defendant, until 
after the death of decedent, when he turned it over to an attorney,nominated 
as executor, who had not known of its existence until received from plaintiff. 
Plaintiff contended at pre-trial, and testified at the trial, that he was the 
one most deserving the bulk of decedent's estate bemause he had been her main 
source of assistance in matters concerning transportation, repairs, grocery 
shopping, household chores, errands, business affairs and numerous other tasks 
for a period of approximately 25 years prior to her death; His assistance to 
decedent was out of friendship and not for compensation. Defendant at pre-trial 
contended and, with others, testified at the trial that decedent was 81 years 
of age, in poor mental and physical health, suffering from heart disease, eye, 
trouble and generalized arteriosclerosis, and that the execution of the erreesd: 
will was procured by the undue influence of plaintiff Raymond Leon Fisher, who 
had been paid during the lifetime of wmna O. Lester for any and all services 
rendered by plaintiff for her. Plaintiff admitted in testimony at the trial 
that he received about 36,000 from defendant's decedent, consisting of cash and 
gifts, including $250 paid to plaintiff in April 1965 for moving decedent \to 
1525 "S" Street, S. B.Washington, D. Ce Plaintiff testified at the trial, ‘that 


he was continuously employed at U.S.Government Printing Office at a salary in 
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excess of 39,000, during all the tine of plaintiff's alleged service to the 


decedent " from 1939 to the time of her death on September 1, 19653 that in 
addition to his regular Government employment plaintiff drove 2 bus for D. C. 
Transit from 1940 until he got 10 years service so he could get Social Security 
payments ; plaintiff also worked as a salesman at Sears Roebuck from the year 
1949 to about 1953, during a of vhich time he Se to work at the U.S. 
Government Printing Office from 5 pem. until 1 am, where: ‘he is still in the 
employ of the Government, as shown by sesvamony in Administration No.115,114, 
and U.S.Court of Appeals No.20,303, stipulated, and the deposition of plaintift 
taken on June 29, 1967, filed herein. 

. 3, Defendant was personally present and heard plaintizt ° admit thie*above 
facts at the trial, and also at the deposition on June 29, 1967; plaintiff 
actively participated at the trial, paid the Court Reporter for transcript of 
testimony and to pursue the appeal from this Court to the United States Court 
of Appeals, where plaintiff said he paid the cost of printing the brief and 
reply brief of appellant in Case No.20, 303; that after the U.S. Court of 
Appeals affirmed the judgment of this Court, plaintiff, on April 18, 1967, 
filed a claim on open account against defendant in Administration Case No. 
115,114, wherein plaintiff claimed, under oath, that the Estate of Emma 0. 
Lester owed hin the sum of $2,40/.12, and that he, plaintif?, owed the estate 
3460.00 alleging a net balance due plaintiff in the sum of pl, 944012, for 
which sheceennets claimed godenents 3 defendant as administrator of the estate 
filed objections to the clain of plaintiff, and a hearing thereon was held a 
in open court,at which hearing plaintiff was. represented by competent counsel, 
and after full hearing and arguuent this Court denied the entire claim of the 
plaintiff in the sum of $2,40/.12 as shown by copies of Plaintiff's statement 


of account and the Court Order uenying payment, attaches to the answer of thd 
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defendant herein, Marked Derondant's Wxhibits Nos. 1 and 23; that no appeal was 
taken from this Order denying payment of $2,404.12 to plaintiff, and said 
order remains in full force and effect; further, the Order and judgment of 
this Court, in Administration Case Noe115,114, setting aside the purported 
Will aud decreeing that dececent died intestate, and the affirmance thereof, | 
on Harch 24, 1967, by the U.S. Gourt of Appeals in Case No.20,303, still are 
unreversed and unmodified, and defendant is advised that said judgments are . 
still in force and effect, and that the matters and things therein Revermine’s 
adjudged and decreed, are res judicata in this case. 

4. Defendant, on April 1, 1966, following ‘his appointment as administra- 
tor, filed probate form notice requiring persons having claims against estate 
of decedent to exhibit the claim on or before October 3, 1966; otherwise they 
may by law be excluded from the estate; that this notice was published in the 
Washington Law Reporter on April 12,19,26, 1966, and in the Evening Star on 
April 8,15,22, 19665 that the allezed claim of plaintiff was not presented 
within the designated time, and vefendant has been obliged to recuest further 
time within which to file his account as aduinistrator, causing hardship on 
his two sisters ; beneticiarics aged over 75, in need of financial assistance. 

On May 12, 1967 » pleintiff filed his Complaint herein alleging that the 


decedent " repeatedly promised the plaintiff herein that she would make a valic 


will and testament leaving the plaintiff certain property interests as comperi- 
| 


sation and remmeration for services rendered to her by plaintiff from 1939 to 
the time of her death on September 1, 1965 "3 that decedent Nattemoted to | 
carry out and execute her part of the contractual bargain ** by actually 
making and executing a purported will. ‘hen the tWill' was presented for pro- 
bate, a caveat was filed waich resulted in the 'Will' being declared invalid 


py this Honorable Court. Thus, the contract for personal services between 
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plaintiff and decedent was breached. therefore plaintiff clains (a) damages 


in the amount of $75,000 for said oreach of contract (>) alternatively plain= 
tiff claims $75,000 representing the amount by which decedent's estate has 
been unjustly enriched which sum in good conscience and equity belongs to 


plaintiff(c) as a further alternative, plaintiff clains the amount of $75,000 


. in guantum meruit as the reasonable value of the services he rendered to de- 


cedent during her lifetime." 

Plaintiff, on May 17, 1967, filed an amended complaint, ; under provisions 
of Rule 15, Federal Rules of Civil Procedure, wherein he ae this Court to 
decree specific performance of all the real estate owned by decedent, ". as re~ 
muneration and in return for services rendered to her by the plaintiff from 
1939 to the time of her death on September 1, 1965.** Additionally a money 
judgment be included in the prayed-for decree in the anount of ¢ §25 000, in 
return for personal services rendered by plaintiff Fisher to decedent, lirs. 
Lester over and above the value of the real estate specified in the first 

. prayer herein." 

The smount prayed for oy plaintiff in the amended complaint exceeds, as 
does the amount in the original complaint, the total value of the estate. 

5. Defendant filed a counterclaim against plaintiff with his answer here- 
in, D Defendant—Counterclaimant Exhibit A, in the sum of $3,187 > and the admis- 
sions of plaintiff in his deposition herein, and the record show that defend- - 
ant is entitled to judgment therecn. vececent jtirs.Lester, was taken to the 
hospital on August 31, 1965, at which tine plaintiff took her keys from the 
door of her house » and later changed the lock. Pigintift already had the pur=- 
eo sn his possession, since July 1, 1965, unknown to cefendant and his 
sisters. Plaintiff admitted taking a pocketbook, with 4 $22 in it, froma 
drawer at the home ior decedent (Dep.p-37,38)- Plaintit? ‘gamitted he still has 


the automobile of decedent, valued at $100, at his home in Virginia. He took 
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the automobile from the nome of decedent in.D.C. to his home in Virginia. "It 
' $5 still there. I told them I would keep it until settlement was made" (Depe40) « 
Plaintiff admitted that he retained 460, money he collected from rents on 
premises 1525 "5" Street, 5.%-, Washington, bD.Ce, which he wrongfully rented 
after the death of Pe irs. ima 0. Lester. Plaintiff admitted taking a 
pocketbook with 9130 in it which has not yet been delivered to administrator, 
(Dep.p.41)- Defendant avers, that,in audition to the foregoing Soe of 
plaintiff, ne has failed to account for an outboard motor valued ‘at $1.00; a 
revolver 325; Shot gun 50; ifle 3503 Five pictures 50; Linens $150; Tool 
chest and tools $100; Binoculars 2350, all of which items were owned by the 
deceased at the time of her death, together with $1050 cash in an envelope 
in a bureau drawer at the home of aecedent, waich have not been received or 
accounted for. Defendant did not have the keys to the home of decedent, and 
did not have access to the property , until after-his appointment as the ad- 


ministrator of her estate, as shown by the record herein. 


= 


btw 
Valter Bailey, Administr. 
the wstate of Emma O. LesYer, deceased. 


I, the undersigned, Walter Bailey, solemly swear that-I have read the 


foregoing and ‘annexed affidavit by ie subscribed, and know the contents there 


of; that the facts therein stated of my personal knowledge are true, and those ! 


stated upon information and belief I believe to be true. 


Subscribed and sworn to before me this / _ = of cL a) _ 1968. 


ROBERT M. STEARNS, Sd 


ih 
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JUN 1 4 1968 


OPPOSITION TO DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT 


The plaintiff, Raymond L. Fisher, by his attorney, 
Walter H. E. Jaeger, moves this Honorable Court to dismiss the 
defendant's Motion for Summary Judgment and states: 4s follows: 

1. Defendant, in moving for a summary judgment with 
his points and authorities, dia not furnish a separate paper 
stating the specific points of law and authorities to support 
the motion or a statement of the material facts as to which the 
moving party contends there is no genuine issue (Local Rule 9%(h) 
nor does defendant comply with Rule 8(e), FRCP, in that his pleadt 
ing is not simple, concise and direct. 

2. Plaintiff states that defendant is not entitled to 
the granting of his motion for summary judgment as there are 
genuine issues of fact to be determined at trial (FRCP - Rule 
56(c)): : 

Proof of plaintiff's contract; 

Proof of plaintiff's performance under the 


contract; 
Proof of defendant's breach of contract; 


Proof that damages are inadequate; 
Amount of damages incurred; or, in the 


alternative, extent of unjust enrichment of the Lester estate. 


3. FACTS: In the summer of 1953, Mrs. Emma O. Lester, 


now deceased and in whose shoes the defendant in'this case now 
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stands as administrator for her estate, before entering the 
hospital for an operation, verbally agreed to execute her Will, 
devising certain properties. she owned, to plaintiff as compensa~ 
tion to him for personal services rendered to her during her 
lifetime. Mrs. Lester executed her Will in consideration of 
these mutual promises and asked her long-time friend, Mrs. Emma 
J. Tull, to assist her in making the Will. Mrs. Tull obtained 
the services of her daughter, Mrs. Geraldine F. Bracken, to 
type the Will. Mrs. Lester signed the Will in the presence of 
two witnesses, a Mr. George Snyder and a Mr. James Funkhauser. 
However, Mrs. Lester recovered from the operation and on the 
ist of July 1965, executed another Will (Ex. A). Upon the death 
of Mrs. Lester the first Will was never found. The second Will 
was duly presented for Probate, in this Honorable Court, but 
subsequently, probate was denied on the ground of undue influence 
(Simmons , Caveatee v. Pinney, et al., Case No. 20,303, Appeals 
D. C., 24 March 1967). In this invalid Will by Mrs. Lester 
certain specific bequests and the residue of her estate were left 
to plaintiff herein. When the Will was declared to be invalid, 
plaintiff was denied his just compensation for his full perform- 
ance under the terms of the contract and thus the defendant, 
Mrs. Lester, was in breach of her contract. Therefore, plaintiff 
seeks to enforce his rights under this contract for the value of 
his services fully performed over the years Or, he seeks recovery 
in quasi-contract for the unjust enrichment of defendant's estate. 


Plaintiff's case is simply stated, he entered into an agreement 


with decedent Mrs. Lester whereby plaintiff was to perform persona} 
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services for the benefit of Mrs. Lester. He performed these 
services but has been denied compensation for sane because Mrs. 
Lester breached her part of the contract by making an invalid Will 
However, the purported "Will" is evidence that Mrs. Lester made 
a contract with plaintiff, and is a "note or memorandum" of the 
same. : 


4. Statute of Frauds: Defendant in his motion for 


summary judgment pleads the statute of frauds as a bar to plaintifi's 


cause of action. Plaintiff states that the oral contract. he had 
with defendant is taken out of the operation of the Statute for 
the following reasons: 

a. The contract is evidenced by the Will (Ex. A), 
which was signed by the decedent. Defendant in his motion goes 
into elaborate and most unnecessary details to point out the Will 
was declared invalid. Defendant fails to grasp the elementary 
fact that while the Will is invalid as an instrumentfor Probate, 
it is still valid as a memorandum of the contract. The contract 
in this case has never been adjudicated but ig now properly before 
this Court. This will is a memorandum of Mrs. Lester's agreement 
duly signed by her and said memorandum satisfies the requirement 
of the statute of frauds that the sale of real estate must be 
evidenced by a writing, signed by the parties: (che 21 and 8 1437 
Williston, 3rd Ed.). The U. S. Supreme court in its decision 
on an appeal from the Court of Appeals of the District of 
Columbia in the case of Whitney v. Hay, Bee v. S. 77, at page 90: 
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"this rule finds illustration in cases in 
this court; Neale v. Neale, 9 Wall. 1, 9, where 
the stavute of frauds requires 
real estate to be in writ- 
ether wisely or not 
have stepped in 
and hold 


e of the prom 
remainder of da done in the past, 
the Court holding "part 
ts execution’ 
tion made by that do 
quirement of th 
the lands must be in writing; 
(Underscore added. ) 


Among the cases wherein a Will has been held a sufficient note 
or memorandum to satisfy the Statute of Frauds may be included: 


Hicks v. Simmons, 271 F.ed 875 (CA 10); Anderson v. Benson, 117 
F. Supp. 765 (D.Neb.)-. 


Plaintiff's assertion that his contract is outside the 


operation of the Statute of Frauds is fully supported by § 28- 
3502 D.C. Code (1967 Ed.) which states in part: 
"an action may not be brought ... upon a 

contract or sale of real estate, unless a 

memorandum or note thereof, is in writing, 

which need not state the consideration and signed 

by the party to be charged therewith or @& person 

authorized by him." (Underscoring supplied. ) 

Only one conclusion can be made that plaintiff has a 
memorandum, i.e., the Will, which is in writing and it is signed 
by the party to be charged, that the Will is a memorandum in 


writing is evidence of his contract and the Statute of Frauds 
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is inapplicable as a defense to plaintiff's cause of action. 
Defendant's motion for summary judgment should therefore be 
denied on the ground that the Statute of Frauds is no bar to 
this action. : 

5. Specific Performance: Plaintiff seeks specific 
performance on the part of the defendant to convey certain real 
property to him because damages would be an inadequate remedy. 


a. The powers of an equity court to do equity 


has been described by the Supreme Court in very broad language: 


"Mme essence of equity jurisdiction has 
been the power of the Chancellor to do equity 
and to mould each decree to the necessities 
of the particular case. Flexibility rather than 
rigidity has distinguished it. The qualities of 
mercy and practicality have made equity the in- 
strument for nice adjustment and reconciliation 
between the public interest and private needs 
as well as between competing private claims." 
Hecht Co. v. Bowles, 321 U.S. 321, 329-330. 


It is well known that equity will intervene to do 
justice even in cases where only partial performance of a con- 
tract has occurred; a fortiori, where there has been full 
performance as in this case. . 

In one of the most recent cases in this Court, City 
Stores Company v. Ammerman, 266 F. Supp. 776 (1967), affirmed 
Per Curiam, April 4, 1968, there is a comprehensive discussion 
of equity's broad discretion, especially as applied to land 


contracts. The case is one of novel impression, and the Court 
adopts a liberal and braod approach, declaring: 
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"the Statute of Frauds is also involved. 
Referring to a certain letter, the court said, 


‘this letter together with laintiff's full 
performance of the re Teter Services, is a 
Sufficient writang to Satisty tne Statute of 


Frauds." (Underscoring supplied. ) 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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MOTION TO STRIKE DEFENDANT'S ARGUMENTS 
AS TO THE ISSUES OF RES JUDICATA AND 
ESTOPPEL BY JUDGMENT IN HIS MOTION 


“____ FOR SUMMARY JUDGMENT 

The plaintiff, Raymond L. Fisher, by his attorney, 
Walter H. E. Jaeger, moves this Honorable Court to strike that 
part of defendant's Motion for Summary Judgment based upon his 
plea that defendant raises the issues of res judicata and 
estoppel by judgment; and states as his reasons therefor: 

1. Res judicata is pleaded by defendant on the grounds 
that a judgment has heretofore been entered on the same claim 
and demand that plaintiff states in his complaint. This is far 
from being the case since the action here is on the contract 
and not on the purported will. 

(a) The order denying petition of Raymond Leon 
Fisher for reimbursement of costs and expenses signed by this 


Court on the llth day of May 1967, denied plaintiff his bill 


for costs in defending the Will against the caveat filed against 


it. This item is not now claimed by plaintiff in his action for 
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specific performance or damages suffered by hin as a result of 
decedent, Mrs. Lester, not leaving a valid Will as she promised 
to do in her contract with plaintiff. Any reference to this item 
of $2,404.12 should be stricken from the record as it is totally 
4irrelevant and not at issue. 

(ob) The affidavit jn support of defendant's Motion 
for Summary Judgment of Walter Bailey, should be stricken from 
the record as it is of no significance to the contract issue in 
plaintiff's case. Mr. Bailey's rehashing of the facts that trans- 
pired at the trial on the eaveat filed to the Will are not rele- 
vant to the contract action presently pefore this court. 

(c) Defendant's Memorandum of Points and Authori- 
ties in support of his motion for Summary Judgment are so full 
of a re-hash of the "caveat" trial that it is a@ifficult, if not 
impossible, to discern the contract issues plaintiff raises by 
his complaint and amended complaint. Many Gases cited by 
defendant are inapposite to the contract Reade and singularly 
not in point. In fact, the defendant is clearly wrong, when he 
pleads -- "It is well settled that the statute of frauds requires 
that an agreement to devise real estate to be in writing in 
order to be enforceable.” (page h of Defendant's memo of Points 


and Authorities). This ig not the law of the District of Columbia 


and a reading of the statute of frauds in § 28-3502, D. C. Code 


(1967 Ed.) states: 


") , , unless tne agreement upon which the 
action is brought, oF a memorandum or note 
thereof, is in writing +--+ ° and signed by 
the party to be charged therewith - - ny 
(Underscoring added. ) ; 
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Defendant has clearly misinterpreted the facts 
pertaining to the relationship of the Will to the probate trial. 


and this trial on the contract issue. 


jSubscription Omitted in Printing] 


{Certificate of Service Omitted in Printing] 
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Answer and OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE 


DEMENDANT'S ANGU:ZNTS AS TO THE ISSUES OF RES. JUDICATA 
AND ESTOPPEL BY JUDG:ENT IN HIS LOTION FOR SUMMARY JUDGMENT 


The defendant, Walter Bailey, administrator of the Estate of Emma OQ. Lester 
deceased, by his attorney, Joseph J. Malloy, for answer and objection to the 
iuotion of plaintiff ‘w[O STRIKE DEFENDANT'S ARGUMENTS AS TO THE ISSUES OF RES 
JUDICATA AND ESTOPPEL. BY JUDGMENT IN HIS MOTION FOR SUMMARY JUDGMENT", states 
as follows: 

1. The plea of Res Judicata and Estoppel by judgment are affirmative de- 
fenses which have been properly pleaded by defendant administrator in order to 
answer the complaint and amended complaint of the plaintiff herein; that the 
facts in the affidavit of defendant, and the argument in the "Memorandum of 
Points and Authorities in Support of Defendant's Motion for Summary Judgment" 
are necessarily detailed in order to show that the plaintiff is making the same 
claim here for services allegedly rendered, as was made in Administration Case 
No. 125,114, in this Court, and in Case Wo.20,303 in the United States Court of 
Appeals, where judgment went against plaintiff and his privity Simmons, which 
judgment is unreversed and still in full force and effect, as shown by the plea 


dings, affidavit, deposition of plaintiff, stipulation and record herein. 
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(a) The order denying petition of plaintiff, Raymond L. Fisher, entered 

on May 11, 1967, followed a full hearing in open court on an account filed by 
plaintiff wherein he stated, under oath, that defendant's decedent owed him 
certain money and that he, plaintiff, ow red the estate certain monies as shown 
by copies of statement of Account and Order denying payment :befts Exh.ex. 1 & 4. 
The aforesaid Order denying payment is still in aor force and effect. Plain- 
tiff was represented then by different counsel. The following day, May 12, 1967 
plaintiff filed complaint herein asking a money judgment for $75,000, wherein 
he made no mention of real estate, and later an amended complaint wherein he 
asks for specific performance of all the real estate owned by decedent, and in 
addition 25,000 over and above the real estate. He now asks this Court to 
accept the "purported Will" as a memorandum to avoid the Statute of Frauds. The, 
same "purported Will" which he previously alleged was 3 good and valid wyil" 
and which a jury found to have been procured by the undue influence of the 
plaintiff, Raymond Leon Fisher, and which this Court denied probate, which was 
affirmed by the U.§.Court of Appeals. He there made the same statements as to 
nis alleged services as ne is making here. 

(b) The affidavit of Walter Bailey, in support of Defendant's Motion for 
Summary Judgment should not be stricken from the record, because it has sig- 


nificance to the alleged contract issue in the plaintiff's ‘case, and also is 


essential to the counterclaim of defendant herein, and fully relevant to the 


alleged contrazt action presently before this court. 

(c) The Memorandum of Points and Authorities in Support of Defendant's 
Motion for Swmary Judgment herein is well supported by U.S. Court of Appeals 
and U.S.Supreme Court cases as to the Statute of Frauds, and also as to the 
assues of Res Judicate and Estoppel by Judgment. The plaintiff in paragraph (c. 
of his Motion to Strike , takes one sentence but omits to: quote the balance of 
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the statement "a parol promise to devise land is invalid, except where there 
has been sufficient part performance to take the promise out of the statute so 
as to permit enforcement in equity". Plaintiff's quote of Sec.28=-3502, D.C. 
Code, appears on page 4 of Defendant's iemorandum of Points and Authorities, 
and nis cases of Whitney v. Hay, 161 U.S.77,90, anc Brovm v.Sutton,129 EE 
are citec at page 6 of Defendant's meiorandun, having been fully considered 
and noted by the Court of Appeals in Slaughter v. Hadison,77 U.S.App.D,C* 226. 
135 F 2d 650, cert.deniea 65 S.ct 1331,319 U.S.768, 87 L.Ed. 1717. The other 
cases cited by plaintiff in his Points and Authorities are not applicable to 
the present case. In City Stores v. Amerman, 266 F.Supp.766, at page 775 the 
Court said "In Tucker v. Warfield, 73 App.D.6.278,119 F.2d (1941) vague pro- 
visions in two- separate writings illustrate the general diificulty in granting 
specific performance of a contract for personal services, of a type not at 


issue in the present case. " 


The case of Kobus v. San Diego Trust & Savings Bank (1959) 172 Cal.Appy 


2d 574, 342 P2d 468, cite. at pase 9 of the Defendant's ieriorandum of Points 
and Authorities in sunport of his otion for Summary Judgment held that the 
Will ome aah a sufficient: WeMOTeTAULLs « 

It is respectfully gubtitted that the arguments as to the issues of 
Res Judicata and Estoppel py Judgment are properly stated in Defendant's 
Hotion, affidavit, and Points and Authorities in support of his Motion for 
Summary Judgment herein. : . 

WHEREFORE, defendant prays that the Motion of Plaintiff to Strike the 
defendant's argument be denied, and that the iotion of Defendant for Sumary 
Judgment herein be granted as prayed. 

[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1192-67 
Washington, D. C. . 
Friday, June 21, 1968 
The above-entitied cause came on for hearing on 
motion of defendant for summary judgment before the HONORABLE 
HOWARD F. CORCORAN, United States District Judge. 
APPEARANCES: 3 
On behalf of the Plaintiff: 
WALTER H. E. JAEGER, ESQ. 
Qn behalf of the Defendant: 


JOSEPH J. MALLOY, ESQ. 


Argument in opposition to motion, 
By Mr. Jaeger - ° . ° 


Oval Ruling of the Court . 


EXCERPT OF PROCEEDINGS 
* + + & 
ARGUMENT IN OPPOSITION TO MOTION 
MR. JAEGER: Good morning, Your Honor, 
THE COURT: Good morning, Mr. Jaeger. 
MR. JAEGER: My name is Walter Jaeger. 


I mst say that I completely subscribe to what I 


have heard this morning, the res judicata applies only te the 


Will and the only thing that was decided in the earlier case 
was the caveat of the Will. 

We are here contending, number one, that there was 
an oral contract to make a valid will and that that was 
breached once the Will was found invalid. That is our first . 
point. 

We ask either for specific performance of the oral 
contract -- 

THR COURT: But thet oral contract embraced land, 
reality, did it not? 

MR. JAEGER: Yes, Your Honor. 


THE COURT: How do you get around the statute of 


Precisely, and that is what I am 


coming to. The Will 4s no good as a will. 

qHE COURT: It is no good as anything else either. 

MR. JAEGER: As a memorandum. 

THE COURT: Not if there was undue influence in 
the execution of it. It is just as invalid as @ memorandum 
under the statute of frauds as it is as a testamentary 
document. If it is no good, 4t is no good, 

MR. JAEGER: But there is an earlier wind ef 1953 
and it was with that Will in mind that Plaintiff Fisher 
continued his services to the estate. Prior to that time, 
he had definitely indicated that he was doing this largely 
out of friendship, although there was no kinship, no blood 
relationship between the two people, namely, Fisher and 
Mes. Lester. 


[HE COURT: Well, where does it appear in the 


pleadings that there is a prior Will on which you base your 


clain? 
MR. JAEGER: It is actually in an affidavit and 
deposition taken of Me. Fisher, and I think that does appear. 
HE COURT: These pleadings are very confusing. 
MR. JAEGER: Well, one thing I must say, Your 


Honor, and that is that the references to the res judicata 


and the so-called estoppel by judgment are entirely inmeterial 
and irrelevant, because they do not concern this particular 


case at all. 


As Your Honor has correctly apprehended, we are 


here only with a view to getting compensation for the services 


of Mr. Fisher. We are fully aware that the Will was denied 
probate. There isn't any doubt about that. But there never 
has been a day in court by Mr. Pisher with respect either to 
the oral contract or, in the alternative, quasi-contract. 
ORAL RULING OF THE COURT 

THE COURT: Well, the only way X can see to handle 
this case is this way: I am going to grant summary judgment 
to the defendant to this extent, to the extent that any claim 
4g made on the Will which has heretofore been found invalid 
by this Court; that there 4s summary judgment rendered in 
favor of the defendant insofar as there is any claim for any 
Stems claimed to be due to the plaintiff that are embraced 
within Judge Holtzoff's judgment. 

What you have outside of that is not clear to me 
on the pleadings. I don't kmow what you are pleading. There 
is no reference in these pleadings to another will. 


MR. JAEGER: ‘There was one made in 1953, Your Honor. 
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THE COURT: It doesn't appear in the pleadings. zt 
@on't. know what you are talking about when you are talking 
about another piece of paper. 

MR. JAEGER: In that event, I could amend the 
pleadings to show the -~ 

THE COURT: I would suggest you do bh 

But, insofar as these pleadings before me, X am 
granting summary Judgment to the defendant on any clain 
arising out of that piece of paper which has heretofore been 
found fraudulent. I am awarding summary judgment to the 
defendant on anything embraced within that judgment of Judge 
Holtzoff. | 

What there is outside of that, 1 don't know. 
Somebody has got to amend these pleadings to clarify the 
record, ; : 

MR. MALLOY: I submit, if Your Honor please, that 
he has no right now to amend. He has amended twice and I 
think = 

THE COURT: Well, he has a right under the rules 
to amend from time to time. 


MR, MALLOY: But I think not after a motion for 


summary judgment, 4f Your Honor please. In other words <= 


THE COURT: I am only granting partial summary 


judgment. I am not granting summary judgment on everything 


that 1s embraced in the case. 

He has alleged a $75 ,000 quantum meruit claim which 
has not heretofore been disposed of. Now, whether it is good, 
bad or indifferent, I am bound by the pleadings. He says he 
has aclaim. Whether he can prove it or not, it is up to you. 
If it is based upon that phony Will, of course, it is no 
good. 

MR. JAEGER: Your Honor, may I make one more 
comment? 

We are not claiming anything under the Will what~- 
soever, nothing at all, nor are we claiming anything that is 
covered by Judge Holtzoffts order. 

THE COURT: All right. To that extent, then, I 
grant him su=mary judgment. Whether you get by the atatute 
of frauds on anovucr piece of paper, I don't know. That is 
not before me. 

Certainly you cannot do this: You cannot get by 
the statute of frauds on a document that has been proved was 
executed by fraud or duress. That will not stand up as 4 


piece of paper under the statute of frauds. What else you 


have got, I don't know. 

MR. JAEGER: It certainly doesn't stand up a8 2 
will, that is true. 

THE COURT: It doesn't stand up as a memorandum 
either. If it is fraudulently executed, it is no good for 
all purposes. if that is what your case is based on, you 
’ may as well withdraw it. | 

WR. JAEGER: It is not based on that; it's still 
quasi-contract. : 

MR. MALLOY: if Your Honor please, now, after all 
he has just filed this five days ago or six days ago and here 
is what it says in here, “only one conclusion can be made 
tnat plaintiff has a aonorandum, 1.e., the Will, which is in 
writing and it is signed by the party to be charged” -_ 

THE COURT: He says he has got another will. I 
don't know. 7 

MR. MALLOY: Ther-s is no other will. 

THE COURT: Mr. Malloy, I have already granted you 
summary judgment on any clain arising out of that invalid. 


Will. It cannot be used for any purposes. \rt is a piece of 


fraudulent paper. So, you have summary judgment on any 


claim arising out of that fraudulent piece of paper. 


Now, what else he has got, I don't knew. 

MR. MALLOY: All right, Your Honor. Shall I 
prepare an order, Your Honor? 

THE COURT: Yes, prepare an order. 

MR. JAEGER: The order is limited to that, is it 
not, Your Honor? 

THE COURT: And, of course, anything on which 
Judge Holtzoff ruled, there is summary judgment for the 
defendant on that. 

MR. JAEGER: That is understood, yes. 


THE COURT: What else you have got, I don*t know. 


(Whereupon, the hearing on motion was concluded. ) 


CERTIFICATE 
The foregoing is certified to be the official 
transcript of excerpts of proceedings indicated in tne case 
of Raymond L. Fisher v. Walter Bailey, Administrator, Civil 


Action No. 1192-67 held on Friday, June 21, 1968. 


Official Court Reporter 
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[Caption Omitted in Printing] FE I i E. D 
JUL 3 1968 


ORDER 


This cause came on to be heard on Motion of the Defen- 
dant for Summary Judgment, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, and the Motion of 
Plaintiff to strike argument of defendant, and the Court 
having considered the pleadings, and argument of counsel in 
open court, and it appearing to the Court that the pur- 
ported Will, which plaintiff relied on as a memarnthn, is 
invalid as a memorandum under the Statute of Frauds, or 
for any other purpose, and the plaintiff requesting leave 
of court to amend his complaint, it is by the Court this 
Sa 268: : 
= day of July, 1968: 

ORDERED that 

(1) the Motion of Plaintiff to strike. the ecunent of 
Deaz_ndant be denied, and . 

(2) partial summary judgment be granted to defendant 
to the extent the plaintiff's claim is based upon or arises 
out of the purported Will heretofore declared invalid by 


this Court, and 


(3) partial summary judgment be granted to defendant 


to the extent that the amended complaint herein seeks 
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previously denied by 


recovery of costs, and expenditures 
SOSES 


Holtzoff£, J. in Administrative = 115,114 on May 11, 1967, and 


(4) the plaintiff is granted leave to further amend 


his complaint to pursue any remaining available remedy, 


otherwise the complaint is dismissed. 


[Caption Omitted in Printing] E ] ae E D 
JUL 24 1968 


SECOND AMENDED COMPLAIRY} 


1. Jurisdiction: (a) The amount in controversy exceeds 
$10,000.00. 

(0) Plaintiff is a resident of the State 
of Virginia and brings this action in this court under the 
diversity of citizenship provision of the Constitution of the 
United States and the laws enacted thereunder (Title 28, U. S. 
Code § 1332). 

(c) Defendant, Walter Bailey, Adminis- 

trator of the Estate of Emma O. Lester, deceased, Adm. No. 
115,114 in this Court, holding Probate Court, is domiciled in 
the District of Columbia by virtue of his submission to the 


jurisdiction of this Court in said probate matter. 
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(a) Plaintiff files his second amended 


complaint by order of this court dated the 3rd day of July 1968. 
2, Statement of Case: Plaintiff, Raymond Leon Fisher, 
first became acquainted with Mrs. Emma 0. Lester (to whom he 
was not related), sometime during the year 1939; end continued 
this acquaintance. until the death of WEES Lester oe the lst of 
September 1965. During these twenty-six years, plaintiff, at 
the request of Mrs. Lester and in reliance upon her repeated 
promises to him that she would leave him certain property in- 
terests which she owned, performed numerous personal services for 
Mrs. Lester which included driving her automobile on her business 
and for her pleasure, caring for and maintaining Mr. Lester's 
property, puilding a stone jetty or sea wall, hauling coal, and 
performing certain clerical, secretarial and confidential duties, 
such as writing business and personal letters, assisting in the 
preparation of income tax returns, caring for her dog "Laddie" 
poth during decedent's lifetime and after her death, tending ; 
coal fires, and accomplishing various repair projects in and 
about the premises owned by Mrs. Lester, the decedent. 

The decedent, Mrs. Lester, in recognition of the 
plaintiff's performance of the aforedescribed personal services, 
repeatedly promised to leave him certain assets to compensate 
plaintiff for his services. However, when the said Mrs. Lester 
died, her will purporting to devise certain of her properties to 
plaintiff was declared by this Court to be invalid and plaintiff 


has not received payment for his services contrary to decedent's 


express and oft-repeated promise to compensate him adequately. 
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Furthermore, since plaintiff has fully performed the 
aforestated personal services and has not been adequately compen- 
sated therefor, the estate of Mrs. Lester has been unjustly 
enriched to the extent of $75,000.00, the reasonable value of 
plaintiff's services which the estate of decedent is withholding 
from plaintiff against good conscience and equity. 

CONCLUSION 

l. Plaintiff was repeatedly assured and promised by 
decedent, Mrs. Lester, that in consideration of the continued 
performance of his many and varied personal services to her 
personally and to her estate, she would devise and bequeath 
certain property interests to him. However, upon her death, it 
appeared that she had breached her contract to devise and be- 
queath these property interests since her will was declared 
invalid. 

2. Plaintiff, Raymond L. Fisher, having performed personal 
services for decedent Mrs. Emma O. Lester, during her lifetime 
and for which she repeatedly promised to compensate him, but 
never did, plaintiff accordingly sues for the unjust enrichment 
of her estate and claims the sum of $75,000.00, which sum in 
good conscience and equity belongs to him. 

WHEREFORE, plaintiff prays that this Honorable Court grant 


judgment in his favor: 


1. In the amount of $75,000.00 for breach or contract; or, 


in the alternative, 
2. For the reasonable value of plaintiff's services to 


decedent's estate in quasi-contract; and 
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3. For such other relief as may seem meet and proper to 


the Court. 


[Certificate of Service Omitted in Printing] 
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MOTION TO DISiISS SECOND AheNDED COLPLALIVY 


Defendant moves the Court to dismiss the action because the second 


. 


amended complaint fails to state a claim against defendant upon which relief 
can be granted in that the alleged contract upon which this action is brought, 
or a memorandum, or note thereof, was never reduced to writing and signed by 
the party to be charged or a person authorized as required’ by the Statute of 
Frauds ( D.C. Code Sec. 23- 3502; Sec 26-2- 201). : 

That this Court fully considered the matter, upon hearing the Motion of 
Defendant for Summary Judgment, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, on the Original and Amended Complaint of Plaintiff herein, 
and by Order dated July 3, 1968 granted plaintiff leave a5 further amend his 
complaint,if he had any remaining available remedy to pursue, "otherwise the 
complaint is dismissed"; that the Second Amended Complaint filed by plaintiff 
contains the same allegations which this Court, by said Order of July 3, 1968, 
ruled invalid as a memorandum under the Statute of Frauds; or for any other 
purpose, as shown by the record herein,and Memorandum of Points and author- 


ities attached hereto and made a part hereof. 
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VEMORANDUL OF POTTS AND AUTHURITIES 
IN SUPPOXT OF LOTION 7O DISiiiss THE 


SECOND aruiisd CULPLATH? OF PLAINTIFF 


Rule 12, Federal Rules of Civil Procedure. 

The defendant, Walter Bailey, is sued as Aoministrator of the Estate of his 
sister, Emma-O. Lester, for an amount in excess of her total estate. Following 
ner death, on September 1, 1965, a purported Will was filed wherein plaintiff 
was named as principal beneficiary, and to which aefendant, and his two sisters, 
as sole heirs at law, filed a caveat in Administration Case No.115,l14. A jury 
verdict found the purported Will had been procured by the undue influence of 
Raymond Leon Fisher, plaintiff herein; whereupon this Court issued an Order 
denying probate and decreeing that Emma 0. Lester had died intestate. The said 
judgment of this Court in Administration Case No.115,l1, was affirmed by the 
United States Court of Appeals for the District of Columbia in case No.20,303 
which still stands unreversed and unaoditied. 

The allegations of the plaintiff in his Second Amended Complaint, which 
he calls "Statement of Case” ana "CONCLUSION" , contain the same allegations as 
stated in the prior complaints ruled on by this Court in Order of July 3, 1968. 
The Second Amended Complaint is based on the saile oral contract alleged in the 
original complaint . ‘the record herein shows that the purported Will, which 
plaintiff Raymond Leon Fisher procured by undue influence, has been declared 
invalid as a memorandum under the Statute of Frauds, or for any other purpose, - 


by this Honorable Court, as appears from said Order and the Record herein. 


WHEREFORE, it is respectiully submitted that the Motion of Defendant 


to Dismiss the Second Amended Complaint of Plaintiff be granted. 
Yr ~~ 


[Certificate of Service Omitted in Printing] 
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OPPOSITION TO MOTION TO DISMISS: 
SECOND AMENDED COMPLAINT 


Plaintiff, by his attorney, opposes defendant's Motion 
to Dismiss plaintiff's second amended ans arid asks 
this Honorable Court to deny said motion, stating as his 
reasons therefor: 

1. The second amended complaint states a clain upon 
which relief can and should be granted. It alleges ce tain 


issues of fact which require trial, to wit: 


&- That there was in fact a contract for the 


personal services of the plaintiff made by the decedent, 
Mrs. Emma 0. Lester; , 

be That there was full and complete performmece 
of his part of the bargain by plaintiff Fisher; 

Ce That decedent, the said Mrs. Lester, totelly 
breached her contract by failing to compensate the plaintifd 


for his services as she had promised to do; 


ad. That as a result of the performance of the 


aforesaid services by the plaintiff at the request of the 
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decedent, Mrs. Lester, her estate was substantially and 
unjustly enriched in an amount of money to be determined 
at the trial of the issue of quasi-contracte 

Prom the foregoing enumeration of the factual issues, 
4¢t is clear that any proceeding based upon a motion to 
dismiss cannot dispose of these issues since the plaintiff 
is entitled to the opportunity of establishing the facts 
by competent evidence. 

In the first paragraph of his motion to dismiss, the 
defendant seems to assume that the oral agreement under 
consideration mist either be “reduced to writing and 
signed by the party to be charged - - -" or there must be 
a memorandum or note the eof so signed before it can be 
enforced. This does not follow; it is common knowledge 


that entirely enforceable oral contracts are made every day 


without being supported by any note or memorandum in 


writing. 

Purthermore, even were the Statute of Frauds in point, 
which it is not, full performance by the plaintiff Fisher 
of services requested by the offeror, the decedent Mrs. 


Lester, in consideration of her promise of compensation, 
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would raise the issue of estoppel. In short, it would have 


to be factually determined whether the defendant was 
estopped to interpose the defense of the Statute of Frauds, 
Williston on Contracts (3d Ed. 1957) §§ 1359-140; Roe Conant 
of Contracts § 90. It has also been held that after full 
performance, the Statute does not applye 

It must be emphasized, since defendant is apparently 
missing this point, that the second amended complaint 
does not arise out of nor isit in any way based on the 
purported “will" nor does it suggest that the writing isa 
eeeceent inane the Statute of Frauds or for any: other 
purpose, this being precluded by the order of the court 
which, in pertinent part, reads: "it is by the Court this 
Srd day of July, 1968: : 

ORDERED that 

(1) « ee 

(2) partial summary judgment be granted to defendant 


to the extent the plaintiff's claim is based upon or arises 


out of the purported Will heretofore declared invalid by 


this Court, and 


(3) « « « 
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(4) the plaintiff is granted leave to further amend 
his complaint +o pursue any remeining available remedy » 
otherwise the complaint is @ismissed." 

In accordance with the aforequoted order , the plaintiff 
filed his second amended complaint "to pursue any remaining 
available remedy + + ." The renedy plaintiff now seeks 1s: 

1. Damages for preach of contract, express or 
implied; Or, in the altemative, recovery of the reasonable 
value of his services in quasi-contract (obligation implied 
by law). 

These are clearly remaining available remedies which 
have nothing to do with the "purported will heretofore 


declared invalid by this Court." In light of this, the 


allegations contained in defendant's Motion to Dismiss 


are quite 4ncomprehensible and seem to arise from @ 
complete misconception or lack of understanding of the 
nature of the breach of contract remedy or quasi-contractual 
recovery which the plaintiff is now seeking. 
CONCLUSION 
From the foregoing statement, it is evident that 


there are genuine issues of fact raised and presented in 
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plaintiff's second amended complaint; plaintiff is entitled 


to have such issues tried in a court of competent juris- 
diction. 

Defendant's motion to dismiss is based upon matters 
which have already been decided by this Honorable Court. 
Plaintiff's second amended complaint fully complies with 
the provisions of Rule 8, Federal Rules of Civil Procedure 
and the order of this Honorable Court dated July =. 1968. 
In summary, the questions of fact at issue may be 


succinctly formulated: 


1. Was there in fact a contract, express or implied? 


2. If so, did plaintiff fully perform his part of 
the bargain? 

3. Did the decedent breach her contract with the 
plaintiff by failing to compensate him for his services? 

4. Was the estate of the decedent unjustly enriched 
by the performance of the aforesaid mentioned services, 
and if so, by how much? 


These aforementioned questions of fact constitute 


clearly triable issues— 


WHEREFORE, plaintiff prays that defendant's motion 


to dismiss the second amended complaint be denied. 


Walter H.E, Ja 
[Certificate of Service Omitted in Printing] Attorney for Plaintiff 
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DECS 41968 
CERTIFICATE OF READINESS 


This is to certify that the above-entitled cause is 
/ 


actually ready for trial, on the Counterclain of defendant-counterclaimant 
Walter Bailey, Administrator against plaintiff Raymond Leon Fisher. 


“Joséph J, Malloy + f 
1010 Bender Bldg.,1120 Conn.Ave. ,N.We, 


ress 
Washington, D. C. 20036 


sas EEA for  counterclaimant 
N : Walter Bailey, Administrator. 


Unless opposition to the above Certificate of 
Readiness is filed within ten days from date of service, the 
cause shall be placed on the Ready Calendar, pursuant to Local 
Rule 11({d), as amended, April 4, 1962. 

I hereby certify that I have served a copy of the 
above Certificate of Readiness by (mailing) (delivering) a copy 
thereof on the __ 5th day Of _pecenher > 196 gto: 

Walter H. E. JANGER, Esquire 
432 Munsey Butildinr, 
Washington, J). C. 2000), 


Attorney for Plaintiff 
Raymond Leon Fisher 
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NOV 1 51968 
MOTION FOR REHEARING 


The plaintiff moves this Honorable Court for leave 


to amend his complaint and states his reasons therefor: 
1. That the Court's granting of defendant's motion 
to dismiss, denies the plaintiff his day in Court and any 
opportunity of adjudicating the merits of his case. 
Wherefore plaintiff prays: 
1. That leave be granted plaintiff to file his 
amended complaint. 
2. And for such other relief as may seen meet 
and proper to the Court. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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POINIS AND AUTHORITIES 


Federal Rules of Civil Procedure - Rule 15 


CASES 
Foman v. Davis, 371 US 178 (1962) 
Seifert v Solem, 387 F2d 925 (1967), CA+7. 
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NOV 151968 
MOTION FOR LEAVE TO AMEND 


MOTION FOR DBAVS Vo 

The plaintiff moves this Honorable Court for leave to 
amend his complaint and states his reasons therefor: 

1. That the Court's granting of defendant's motion to 
dismiss, denies the plaintiff his day in Court and any opportunity 
of adjudicating the merits of his case. 

Wherefore plaintiff prays: 

1. That leave be granted plaintiff to file his 
amended complaint. 
2, And for such other relief as may seem meet 
and proper to the Court. 
{Subscription Omitted in Printing] 
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“NOV 15 1968 


POINTS AND AUTHORITIES 


Federal Rules of Civil Procedure = Rule 15 


CASES 
Foman v Davis, 371 US 178 (1962) 
Seifert v Solem, 387 Fed 925 (1967), CA-7. 
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ANSWER AND OPPOSITION OF UsRDNDANT TO MOTION FOR LEAVE TO_AVEND 


The defendant for ansver and opposition to the lotion of Plaintiff for 


Leave to Amend requests this Honorable Court to deny said iiotion, stating as 


his reasons therefor: 

1. The Motion for Leave to Amend contains identical allegations as stated 
in his Motion for Rehearing filed herein the same day, and respectfully refers 
to the Opposition to liotion for Rehearing prayed to be read as a part hereof. 

2. The pleadings and record nerein were fully considered by this Court, as 
shown in the Order of November 18, 1968, which dismissed the Second Amended 
Complaint of Plaintiff Myithout leave to further amend" after argument of 
counsel in open Court. ; 

3. The reasons stated by defendant in Opposition To viotdion of Plaintiff 


for Rehearing, together with the Points and Authorities attached thereto. 


WHEREFORE defendant prays that the plaintiff's Motion for Leave to 


Amend, together with his Motion for Rehearing, be denied. 


[Subscription Omitted in Printing] 


POINTS AND AUTHORITIUS . 


Federal Rules of Civil Procedure= Gulle: 15° 

Laughlin v Garnett, (App.D.0) 136 F.2d 931,’ and cases cited in 
Points and Authorities of Defendant in Opposition to Hotions of Plaintiff for 
Cc 


Rehearing and for Leave to Amend further. 


[Subscription Omitted in Printing] 
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“ISSIG CAUSE OF PLATTE 

This cause came on to be heard on defendant's Motion to Dismiss the 
Second Amended Complaint of plaintiff, and upon consideration of the pleadings, 
stipulation of counsel and the record, the Court Order issued herein on July 3, 
1968, granting partial summary judgment to defendant on the original and first 
amended complaint of plaintiff, upon motion pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, the deposition of plaintiff, affidavit of dezendant, 
and exhibits offered in connection with the hearing of defendant's motion for 
summary judgment, and efter argument of counsel for plaintiff and defendant in 
open court, it appearing to the Court that the action of plaintiff is based or 
arises out of the purported Will found by a jury of this Court to have been 
procured from decedent Emma O. Lester by the undue influence of plaintiff 
herein, heretofore declared invalid oy the Court as a memorandum under the 
tatute of Frauds, or for any other purpose, and which fails to state a clain 
upon which relief can be granted against defendant administrator, it is by the 
Court this /, b day of November, 1968: 

ORDERED, ADJUDGED and DECREED that the Second Amended Complaint of the 


plaintiff be and it is hereby dismissed without leave to further amend, and 


that judgment be and is hereby entered dismissing plaintiff's cause of action 


with prejudice. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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NOV 27 1968 


Upon consideration of Plaintiffts Motion for Rehearing 


and Plaintiff's Motion for Leave to Amend, and the Court 


having dismissed the cause of action with prejudice and 
without leave to further amend, by order of November 18, © 
1968, finding that there was no claim upon which relief 
could be granted, it is this 27th day of November, 1968, 
ORDERED that Plaintiff's Motion for Rehearing be and 
is hereby denied, and it is 
FURTHER ORDERED that Plaintiff's Motion for Leave to 


amend be and is hereby denied. 


[Subscription Omitted in Printing] 
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FILED 


FOR THE DISTRICT OF COLUMBAE DEC S 1968 
ERT M. SIEARNS, CLERK 


UNITED STATES DISTRICT COURT 


RAYMOND LEON FISHER, ) 
Plaintiff, ) 


vs. ) Civil Action No. 1192-67 


WALTER BAILEY , ) 
Defendant ; 

Wednesday, Nov. 6, 1968 

Washington, D.C. 

The above-entitled matter came on for hearing before 
the Honorable AUBREY E. ROBINSON, JR., United States District 
Judge, at 10:10 a.m. 

APPEARANCES: 
Walter H.E. Jaeger, Esq. and 
Edgar P. Reese, Esq. 
For the Plaintiff 


Joseph J. Malloy, Esq. 
For the Defendant 


THE DEPUTY CLERK: The case of Raymond Leon Fisher 
vs. Walter Bailey, Civil Action 1192-67. 

MR. MALLOY: May it please the Court, I am Joseph J. 
Malloy. This is a motion to dismiss the second amended com- 
plaint. The original mottoniaas filed in this cause and then 
an amended complaint was filed by the plaintiff. An answer 
was filed thereto and there was a motion for a summary judg- 
ment which came before Judge Corcoran, and by Order dated July 
the 3rd he granted in part the motion for summary judgment. 
The plaintiff asks leave to amend the complaint. 

Now, I submit that the seconded amended complaint 
4s the same as the original complaint. In other words, Judge 
Corcoran held this case originally came on on the caveat to 
a will. Fisher was the parter who was alleged to have obtained 
by undue unfluence the will of Mr. Lester. And the Court of 
Appeals affirmed the jury award setting aside the will and 
then the Plaintiff Fisher attempted to contend that the will 
was a memorandum, and Judge Corcoran held that it could not 

‘be used as a memorandum to comply with the statute of fraud 

or for any other purpose. 


As a matter of fact, the judge said at the hearing 


on the motion that when Mrs. Lester died that this will could 
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not be used as a memorandum or for any other purpose to comply 
with the statute. 

Now, the plaintiff in his second amended complaint 
herein is stating the same identical language as was used in 
the original. But he says, however, when the said Mrs. Lester 
died, her will purporting to devise certain of her properties 
to plaintiff was declared by this Court to be invalid and 
plaintiff has not received payment for services contrary to 
decedent's express promise. 

Now, if Your Honor please, that 4s exactly what Judge 
Corcoran held could not be done. The only case cited by the 


plaintiff here was in reality considered by Judge Corcoran, 


and that is the case of the City Stores vs- Ammerman. 


And if Your Honor please, under the statute of 
fraud in 25 Federal Practice Digest, Volume 25, with reference 
to this City Stores vs. Ammerman, there there was a letter 
written which the Court in that case considered as a memoran~ 
dum, and this appears: "A letter wherein the shopping center 
operators indicated appreciation for company's efforts in 
assisting operators in their application for proper zoning 
and stated that in event of success, the operators would give 
company terms at least equal to that of any other major 
department store in the center, together with poor performance 


by the company of the services was sufficient writing to 


satisfy the District of Columbia statute of frauds." Citing 


the Ammerman case. 

But in this case, Judge Corcoran has held that the 
memorandum here, that is, had been declared by the Court, and 
since it had been declared void, it was no use as @ memorandum 
or, as Judge Corcoran sald, for any other purpose. 

And I submit, if Your Honor please, that insofar as 
the present pleadings are concerned, it's the same. He is 
relying on the same thing. 

Now, the attorney for the plaintiff during the hear- 
ing stated that he had another will. But that other will as 
shown by the deposition was asked by the party to be returned 
and the party filing this will which had been set aside stated 
4t was the only will. The attorney, and Mr. Fisher has stated 
under oath both in testifying and also in his deposition, 
that this was the only will. Anal submit that ander the 
circumstances and under the rulings of Judge Corcoran in the 
matter that this should be dismissed. 

Now, the case has been pending, if Your Honor please, 
since Mrs. Lester died on September 1, 1965. This matter 
has been dragged through ever since. The brother and two 
sisters of the decedent are in their eighties at the present 


time and they are not going to live very long. With the 
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costs that have been taken, the estate has already been 
depreciated to a great extent, and I submit, if Your Honor 
please, that since the plaintiff has amended twice that the 
case should be dismissed. 

MR. JAEGER: Good morning, Your Honor. My name is 
Walter Jaeger, and I represent the plaintiff in this case, and 
I would like to point out to the Court immediately that we 
have two alternative grounds upon which we claim relief can 
be granted. 

The first is the oral contract whereby Mrs. Lester 
specifically promised to the plaintiff Mr. Fisher that she 
would make a valid will leaving certain property interests to 
him in consideration of 26 years of work that he performed for 
her both at her home here in Washington and in Maryland. . 

In addition, the other alternative ground which 
isn't touched on by the defendant at all is a quasi-contrac— 
tual recovery in quantum meruit for the reasonable value of 
the services performed, and this would be entirely on the 
oral contract. It would be based on a theory of unjust enrich- 
ment which the estate obtained from the active services and 
the continuing performance of the plaintiff Leon Fisher. 


Now, over a period of 26 years we submit, Your Honor, 


that a great deal of work was performed for which no 
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compensation was granted except a promise specifically made 
that this man, the plaintiff, would be compensated for the 
services as rendered. Now, if as we say, there was a breach 
of contract by a failure to make a valid will, there would 
be an action for breach of contract and actually the statute 


-of frauds would play no role whatsoever because once the 


services are fully performed -- and we have ample case law to 


demonstrate this -- atatute of frauds is no bar. 

But supposing during the trial of the case -- and 
we have several witnesses to prove the oral contract -- suppos— 
ing that the proof were not sufficient. We would still have 
the alternative fact of a quasi-contract and we would have a 
quantum meruit count which should be heard by the Court. 

Therefore, our argument is, very briefly, that we are 
entitled to appear before the Court and that a motion to dismiss 
is not very valid. 

Furthermore, in answer to Mr. Malloy's argument that 
this case has dragged along, I would respectfully point out to 
the Court that it is Mr. Malloy's samewhat dilatory motions 
from time to time that have prevented this case from coming to 
trial. 

Furthermore, in our attempt to file a motion for a 


certificate of readintess, there has been an opposition filed 


py Mr. Malloy, and that would only serve to delay the case 


somewhat longer. 

Therefore, in conclusion may I say, Your Honor, 
that this had been a claim upon which relief should be granted 
citing either in contract or in quasi-contract. In either 
event, the plaintiff should have his day 4n Court and the 
opportunity to present the 4ssues of fact, namely, to prove 
the contract and to prove the existance of unjust enrishment 
of the estate of decedent Lester. 

Thank you, Your Heanor. You represent to the Court 
there has been no payment for 26 years? 

MR. JAEGER; There have been occasional gratuities 
granted. But the whole promise of Mrs. Lester that he would 
receive his in the form of a will, and the devisees and be- 
quests in the will would take care of 26 years of work. Now 
and then she did little things for his children. At Christmas 
time occasionally gifts were presented, but there was no 
compensation, certainly like the amount which is claimed here 
by the plaintiff as the reasonable value of the services which 
he rendered over 2 period of 26 years. 

THE COURT: Anything further, Counsel? 

MR. MALLOY: If Your Honor please, with reference 


to the services, in his deposition ana in his statement at 


the trial, Mr. Fisher on page 36 of his deposition has stated: 


"Question: And your assistance to her was out of friendship 
and not for compensation? | 

“Answer: Yes." 

Now, if Your Honor please, the evidence shows that 
all during the time of this alleged service Fisher was working 
at the Government Printing Office at a salary of $9,000 a year. 
That during a portion of the time while he was working that 
night shift at the Government Printing Office, he vas employed 
by the D.C. Transit Company and also by another company until 
he got ten years of service so as to qualify to be eligible 
for Social Security. | 

Now he has stated under oath at the trial that all 
of the services he performed for Mrs. Lester were performed 
out of friendship and not for compensation. He has admitted 
in his deposition that he has received during the time 
approximately $6,000 from Mrs. Lester.» For services rendered 
during the time when she moved here about three months before 
her death, she paid him $250 to help her move from one place 
on New Jersey Avenue to her present location where she lived 
wnen she died. , 

Now, Mr. Jaeger states here in his second amended 


complaint that when Mrs. Lester died, her will purporting to 


devise certain of her properties —— now, "devise," as We 
certainly know 4s of the real estate and that is why I say 
that nere Judge Corcoran held that this alleged will, which 
ne has stated was a memorandum, in his pleadings ne says only 
one conclusion can be made, the plaintiff has a memorandum 
that is the will which is in writing and is signed by the 
party vo pe charged. 

In other words, that ne has depended on all this 
time, and the only reason Judge Corcoran didn't grant the 
entire motion was pecause of the fact he says that he wanted 
leave to amend. That hebadaanotner will. And Judge 
Corcoran said -- 

gHE COURT: I understand that the contention is 
that there was left open for amendment to allege another cause 
of action, another theory upon which he can proceed. And 
now he is talking about quantum merult. 

wo. MALLOY: If Your Honor please, that was in the 
original somplaint, the quantum meruit, and that is why I say 
then he amended it pefore the answer was filed and now then he 
4s coming pack with the same identical quantum meruit in which 
Judge Corcoran dismissed the matter and said that a memorandum 


was necessary. 


THE COURT: No. Quantum doesn't require 2 memoran— 
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@um under the law, Counsel. 

MR. MALLOY: No. But the situation here is that he 
has been paid for all of those services that has been alleged 
and the rencmens is the same as it was. In other words, the 
original complaint, if Your Honor please, was on the quantum 
anh. on the ground that there was the unjust enrichment of 
the estate. , 

THE COURT: Well, only in the sense that the estate 
refused to recognize the validity of a written menorencan 
namely, the will. : 

MR. MALLOY: That is: right. 

THE COURT: And the jury declared as a sees of the 
trial that that was not a valid memorandum, so therefore that 


left the plaintiff out in the cold. 


MR. MALLOY: That's right. And I submit that is the 


situation here, if Your Honor please. 

THE COURT: Well, I submit that he still out in the 
cold, too. Based on the pleading and the memorandum, the 
motion is granted. The complaint is dismissed. | 

THE DEPUTY CLERK: Will you present an order, please, 
Mr. Malloy. 

MR. MALLOY: I will draw an order, Your Honor. 


(Whereupon, at 10:28 a.m., the hearing was concluded.) 
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ISSUES PRESENTED 


1. May a Motion to Dismiss be properly granted, where ‘the 
complaint raises genuine issues of fact which have not been consid- 
ered and passed upon by the Court? 


2. May a complaint alleging the existence, content and breach 
of an oral employment contract be properly dismissed by means of 
a motion to dismiss? 


3. May a complaint be properly dismissed by granting a motion 
to dismiss where recovery for personal services rendered to defend- 
ant is sought in quasi contract based on unjust enrichment? 


4. Should leave to amend a complaint be liberally granted 
where a technical objection is raised by defendant? 


This case was not previously before this Court. 


STATEMENT OF THE CASE 


Appellant, Raymond Leon Fisher, plaintiff below, filed his 
complaint (App. 4) for breach of an oral contract, restitution and 
quantum meruit, wherein he sought to recover $75,000 for breach 
of his oral contract with decedent, Emma O. Lester, who is now 
represented by appellee, Walter Bailey, her administrator, defendant 
below, in Civil Action No. 1192-67 (App. 4). Five days later, 
under the provisions of Rule 15, Federal Rules of Civil Procedure 
(FRCP), appellant filed his amended complaint (App. 6), alleging 
substantially the same facts and prayers but also requesting specific 
performance as to certain properties owned by decedent and prom- 
ised to appellant in that decedent was to make a valid will and 
testament leaving said property to appellant in retum for personal 
services he fully performed for decedent during the last twenty-six 
years of her lifetime. 


Appellee Walter Bailey, administrator-defendant below, filed his 
answer with a counterclaim (App. 10), denying the decedent prom- 
ised she would make a valid will leaving to appellant said alleged 
properties and denying that appellant had performed the alleged per- 
sonal services and counterclaimed for damages to certain alleged 
property belonging to the estate of decedent. 


Defendant took the deposition of plaintiff (App. 29-92). Defend- 
ant among his ten defenses denied the decedent Mrs. Lester made 


any promise or contract with plaintiff (2nd Defense); that the com- 
plaint is void of any consideration (3rd Defense); that it was barred 
by the statute of frauds (4th Defense); and the decedent, Emma O. 
Lester, was not of sound mind at the time of making the alleged 
contract (9th defense); and that any contract alleged was void as'to 
public policy (10th defense); and that in general the complaint 
brought in material facts and evidence which were the same ones as 
those in the probate-caveat proceedings against a purported will 
which was executed on July 1, 1965, and presented to the court for 
probate in Administration No. 115,114, wherein said Will dated 
1965 was by a jury declared to have been obtained by undue influ- 
ence and the court declared it void as a testamentary document. 


Plaintiff replied to the ten defenses (App. 25-28) in the answer 
and counterclaim of defendant and specifically pointed out that in 
the defendant’s answer, the (2nd) defense, the reference to the 
alleged “Will” which had been offered in probate is irrelevant since 
the complaint herein sounds in contract and quasi contract and has 
nothing to do with the proceeding in probate to which defendant 
refers. (See par. la, of Reply.) (App. 25) And as to the statement 
in answer to the (3rd) defense that the alleged agreement is void of 
any consideration whatsoever, appellant stated that this was a pure 
conclusion of law (par. 1b, of Reply); (App. 25) and as to the (4th) 
defense in the answer that any oral contract alleged would be barred 
by the Statute of Frauds, plaintiff replied that his full performance 
of his obligation under the oral contract took the contract out of 
the Statute of Frauds, and that a purported Will signed by the 
decedent, although not admitted to probate, nevertheless could be a 
note or memorandum sufficient to withdraw the oral contract from 
the operation of the Statute of Frauds. (App. 25-26, par. 1c). As to 
defendant’s (5th defense) (App- 26, par. 1d) that the doctrine of 
estoppel by judgment was irrelevant as the probate-caveat proceed- 
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ings on the purported Will of 1965 had nothing to do with plain- 
tiffs complaint as it sought to enforce an oral contract and refer- 
ence to the Will of 1965, and the probate matter should be stricken 
from the record; and as to the (6th defense) (App. 27, par. le), in 
which defendant repeated and reiterates his defenses alleged in his 
preceding paragraph. plaintiff stated that they were also clearly 
irrelevant: and as to the (7th defense) (App. 27, par. 1f), that plain- 
tiff was chargeable with laches. because he filed this action on his ° 
contract a little over a month after the decision in the Will of 1965 
probate-caveat proceedings, that this defense was frivolous: and as to 
the (8th defense) (App. 27, par. lg), wherein defendant claimed 
plaintiff was paid for his services, plaintiff pointed out that his claim 
was for services rendered subsequent to 1953, the date the oral con- 
tract was made, and for compensation prior to 1953, it was not 
material to this cause: and as to the statement in the (9th) defense 
that decedent, Emma O. Lester, was of unsound mind and incapable 
of making a contract, plaintiff replied that defendant misconceived 
the time of making the contract, as the oral contract sued upon was 
made in 1953 and not on the Ist of July 1965, the date of execu- 
tion of the purported Will which was in the probate-caveat proceed- 
ings referred to by the defendant in his answer (App. 27, par. 1h); 
and that defendant in his (10th) defense (par. li) again confused the 
contract, between the plaintiff Fisher and the decedent, Emma O. 
Lester, with the making of the Will, plaintiff suggesting that the 
defense should be disregarded as irrelevant as to a contract issue. 


Defendant filed his Motion For Summary Judgment (App. 94) 
with affidavit of Walter Bailey and defendant’s Memorandum of 
Points and Authorities, subheaded by a Statement of Facts, Statute 
of Frauds, and Prior Judgment of the probate-caveat proceedings 
operating as a Plea of Res Judicata and Estoppel By Judgment, in 
which the probate-caveat proceedings were restated, together with 
the Statute of Frauds and the plea of prior judgment therein. 
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Defendant in his Motion for Summary Judgment did not state that 

his Motion was founded on questions of law and that there were no 
genuine issues of fact to be tried, but merely moved the Court to 
enter, pursuant to Rule 56 of FRCP, a summary judgment ‘in 
defendant’s favor. 


Plaintiff, by his attorney, filed his opposition to the Motion 
For Summary Judgment (App. 101) and stated that there were genu- 
ine issues of fact (par. 2 of Opposition to Motion for Summary 
Judgment) to be determined at a trial. Plaintiff stated them as (a) 
Proof of plaintiff’s alleged oral contract; (b) Proof of plaintiff's per- 
formance under the terms of the contract; (c) Proof of defendant’s 
breach of contract; (d) Proof that damages are inadequate; ' (e) 
Amount of damages incurred; or, in the alternative, extent of unjust 
enrichment of Mrs. Lester’s estate, and stating facts to explain the 
Will relied upon was one executed in 1953 and not a later Will exe- 
cuted in 1965, which was the subject of the probate-caveat proceed- 
ings and declared void; and that the fact as to the execution of the 
Will of 1953 would be proved by witnesses (Mrs. Tull, a long time 
friend of decedent, Mrs. Brackin, who typed the Will of 1953, and 
the two attesting witnesses, Mr. Funkhauser and Mr. Snyder) (par. 3, 
Opposition To Motion To Dismiss); and again pointing out that the 
Statute of Frauds did not apply in the action on the contract, and 
supporting his claim for specific performance as the result of the 
breach of contract. Plaintiff also filed his Motion to Strike Defend- 
ant’s Arguments as to the issues of Res Judicata and Estoppel by 
Judgment in defendant’s Motion For Summary Judgment (App. 106). 
on grounds that the probate-caveat proceedings trial had no bearing 
in an action on this contract. 


Defendant filed his answer and opposition to plaintiff's Motion 
to Strike (App. 108), pointing out that Res Judicata and Estoppel by 
Judgment are affirmative defenses and are properly pleaded, and 


again claimed the plaintiff was making the same claims in his con- 
tract action that were made in the probate-caveat proceedings; that 
plaintiff now asked the Court to accept the “purported Will” as a 
memorandum to avoid the Statute of Frauds: that the affidavit of 
Walter Bailey should not be stricken because it has significance to 
the alleged contract issue and was essential to the defendant’s 
counterclaim. 


The Motion For Summary Judgment and Motion To Strike 


came on for an oral hearing and an order dated the 3rd day of July, 
1968 (App. 119), in which the Court denied the motion of plaintiff 
to strike and granted defendant partial judgment to the extent that 
plaintiffs claim is based upon or arises out of the purported Will 
heretofore declared invalid and to the extent that the amended com- 
plaint seeks recovery of costs and expenditures previously denied by 
this Court in Administration No. 115,114, on May 11, 1967; and 
granted plaintiff leave to further amend. 


Plaintiff filed his second amended complaint (App. 120), stating 
facts leading up to the oral contract and that the plaintiff had fully 
performed his part of the contract but that decedent had not, in 
that she did not make a valid Will (in 1965) giving him the property 
in question, and plaintiff prayed for damages for the breach of the 
contract ($75,000), or, in the alternative, for the reasonable value of 
his services to decedent’s estate, in quasi-contract. Plaintiff dropped 
his claim for specific performance under the terms of the contract 
and sought value for unjust enrichment to decedent’s estate, thereby 
reverting to the original complaint. 


Defendant filed his Motion To Dismiss the Second Amended 
Complaint (App. 123) and stated the alleged contract was never 
reduced to writing nor signed by decedent, as required by the Sta- 
tute of Frauds; that this Court had fully considered the matter upon 
hearing the Motion For Summary Judgment (App. 123), and that the 


same allegations here were present in the other complaint, that the 
purported Will was ruled invalid as a memorandum; defendant’s 
Memorandum of Points and Authorities in support of Motion To 
Dismiss the Second Amended Complaint of Plaintiff improperly reit- 
erated the probate-caveat proceedings as a bar to plaintiff's action 
on the contract. 


Plaintiff filed his Opposition to the Motion To Dismiss the Sec- 
ond Amended Complaint (App. 125) by repeating his claims under an 
oral contract, full performance by plaintiff, the breach by defendant 
that the decedent’s estate was unjustly enriched and that a trial 
should determine the amount of money based on quasi-contract and 
denying the claims of defendant as to the Statute of Frauds having 
any bearing on his oral contract and again stating that the second 
amended complaint did not arise out of nor was it in anyway based 

on the purported Will offered in the probate-caveat proceedings and 
to which defendant repeatedly refers but erroneously because: the 
Will dated 1965 is irrelevant to plaintiff's cause which is on the:con- 
tract of 1953; the second amended complaint now seeks damages 
for breach of contract, express OF implied, or, in the alternative, 
recovery of the reasonable value of his services in quasi-contract, an 
obligation implied by law. Plaintiff again stated the questions. of 
fact: 1. Was there in fact a contract? 2. Did plaintiff perform? 
3. Did decedent breach? 4. Was decedent’s estate unjustly 
enriched by plaintiff's performance? and prayed that the Motion To 
Dismiss be denied as there were genuine issues of fact. : 


The Motion To Dismiss the second amended complaint came 
on for hearing on the 6th of November 1968, and in open court the 
Motion to Dismiss was granted, and by written order dated 18 
November 1968 (App. 134) (See also Transcript of proceedings—App. 
137), the court found that it appeared to the Court that the purported 
Will (making no reference to which Will-1953 to 1965) was 


invalid as a memorandum under the Statute of Frauds or any other 
purpose, and had heretofore been declared invalid by the Court and 
that plaintiff had failed to state a claim upon which relief could be 
granted, and decreed the second amended complaint was dismissed 
without leave to amend, and the plaintiff's cause was dismissed with 
prejudice. 


However, plaintiff, realizing that his second amended complaint 
had not made it clear that he was relying upon the Will which was 
executed in 1953, at the time the contract was made, and the fact 
that nowhere in these lengthy pleadings had any court passed upon 
his claim that he was relying upon this Will of 1953, and that he 
could prove such a document if he could ever get his day in court 
to do so, on the 15th of November 1968, filed his Motion For 
Leave To Amend and his Motion for Rehearing, so as to again point 
out to the court that, in his contract action, on the Will of 1965 
(probate-caveat proceedings), plaintiff was relying on the Will of 
1953 and not upon the “Will” dated 1965. This Motion To Amend 
and for rehearing was filed three days before the final written order 
of the court granting defendants’ motion to dismiss and denying a 
right to amend. 


On the 21st of November 1968, defendant filed his Opposition 
To Motion For Rehearing: 1. standing on the record herein; 2. 
that plaintiff had failed to cure deficiencies and that the facts were 
not proper subject to relief: 3. that plaintiff knows the purported 
Will is invalid; 4. that it was obvious the claim is insufficient; 5. 
that the amended complaint contained the same language and points 
and authorities. 


The court, by written order dated the 27th of November 1968, 
denied said Motion For Leave To Amend (App. 136) and for rehear- 
ing, making no findings but referring to its order of November 18, 
1968, as it had found no claim upon which relief could be 
granted. 
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Plaintiff accordingly filed his Notice of Appeal on the Sth day 
of December 1968 (App. 147). 


On the 12th day of December 1968, plaintiff filed his 
Opposition to Defendant’s Certificate of Readiness on defendant’s 
Counterclaim, which was set down for trial by the Pre-trial 
Examiner. 


APPELLANT’S STATEMENT OF FACT S 


The appellant, the plaintiff below, became acquainted with Mrs. 
Emma O. Lester in 1939. She is now deceased and her estate is 
represented by appellee William Bailey, Administrator of her estate, 
defendant below. Over the ensuing years, until Mrs. Lester’s death 
on the Ist of September 1965, appellant performed numerous per 
sonal services for her, pursuant to Mrs. Lester’s request. The 
personal services were many and varied, ranging from caring for her 
pets, working on properties owned by her, making out her personal 
income tax forms, driving her to her summer cottage, shopping for 
her at various stores, cooking her breakfast and attending to her 
personal needs in her last illness, etc. For these services rendered, 
plaintiff received occasional and infrequent cash remittances and 
loans, which he repaid. During the summer of 1953, Mrs. Lester, 
before going into the hospital for an operation, and appellant Fisher 
entered into an oral contract, whereby Mrs. Lester promised to 
make a Will and leave her property at Deale Beach, Maryland, to 
plaintiff, in return for plaintiffs continued performance of personal 
services rendered to her as he had in the past. Mrs. Lester had her 
long-time friend, Mrs. Tull, help her in drafting this Will and Mrs. 
Bracken (daughter of Mrs. Tull) typed it, and it was attested to by 
witnesses James Funkhauser and George Snyder. Mrs. Lester went 
to the hospital, came out recovered and lived until September 1965. 
During this period of time, plaintiff performed extensive personal 
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services in accordance with his oral contract with her. Mrs. Lester, 
however, executed another Will on the Ist of July 1965. in which 
she again left her Deale Beach. Maryland, property to appellant 
Fisher. However, upon her death in September 1965, this 1965 Will 
was filed for probate in this Court, Adm. No. 115,114, on the 16th 
of September 1965, and shortly thereafter her brothers and sisters 
filed a caveat thereto. The matter came on for trial, and a jury 
declared the Will of 1965 had been obtained by undue influence of 
appellant Fisher, and the Court declared it invalid. However, a Will 
was made in 1953 and appellant has endeavored to get into court 
where he can prove that the Will was executed in 1953 at the time 
of making his contract with decedent. 


The voiding of the Will of 1965 by the probate-caveat proceed- 
ings denied plaintiff Fisher his rights and claims to receive the 
property, under the terms of the Will so he filed his complaint in 
the District Court for breach of contract by Mrs. Lester, in that she 
failed to make a valid Will in accordance with her promise. Since 
appellant was deprived of compensation and remuneration for his 
many services rendered over a period of 26 years by this breach of 
contract by decedent, Mrs. Lester, he filed this action, sounding in 
contract, breach thereof be decedent or for restitution and quantum 
meruit for the reasonable value of the services performed. Plaintiff 
has stated his position clearly, with respect to his claim that his 
contract is based upon the Will of 1953 as against defendant’s 
repeated but incomprehensible refusal to accept the fact that the 
Will of 1965 is not the Will relied upon by appellant in support of 
the contract claim. 


Appellee’s constant and continuing refusal to accept and recog- 
nize the existence of two Wills has resulted in the lower court’s 
overlooking this significant fact and caused an erroneous ruling on 
the Motion To Dismiss. 
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aint state that the Will of 
d take 


Appellant, at first, did in his compl 
1965 could be used as evidence of his contract and that it di 
his case out of the Statute of Frauds. It appearing to plaintiff that 
it was significant and decisive that the void Will dated 1965 could 
be used as evidence of his contract, even though it had no 
significance as a testamentary disposition of property. It did offer 
evidence of his contract. However, when the court ruled that said 

Will of 1965 could not be so used as evidence of his contract, he 
did amend his complaint and leave out any reference to said Will of 
1965. He did, therefore, rely upon his ability to place witnesses on 
the stand to testify as to the Will of 1953, which shows the real | 
contractual intent as manifested by the actions of the decedent, 


Mrs. Lester. 

Appellant accordingly pleaded that there were genuine issues of 
fact and that appellee’s Motion To Dismiss would not lie under the 
Federal Rules of Civil Procedure (Rule 56). Also, when he realized 


that the courts had been misled by the prolix and at times irrelevant 


pleadings of the defendant, on the matter that there were in fact: 


two Wills, one executed in 1953, which had no part in the proceed 
ings in the courts over the Will executed in 1965 and which was the 
subject of the probate-caveat trial, plaintiff accordingly sought to 
clarify this and filed his motion to amend, which was denied by the 


court below. 

Plaintiff has adhered strictly to the issues based upon his con- 
tract. In fact, his pleadings show that the probate-caveat proceeding 
on the Will dated 1965 is of no significance to his case and he could 
care less about it or what it decided or the validity of the 1965 Will 
or its relation to the statute of Frauds. Plaintiff can and must be 
given his chance in court to prove his claim, that he has a valid oral 
contract based upon a Will executed in 1953 and not a Will dated 


1965. Appellant contends that the court below is in error in deny- 
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ing him his day in court to prove the Will of 1953 is the basis of his 


contract claims. 
ARGUMENT 


I. 


May a Motion To Dismiss be properly granted, where 
the complaint raises genuine issues of fact which 
have not been considered and passed upon by the 
Court? 


Appellant herein, plaintiff below, filed his complaint, amended 
complaint, and second amended complaint, alleging that he had 
made an oral contract with Mrs. Emma O. Lester, now deceased, 
whereby he was to perform certain personal services for the benefit 
of Mrs. Lester, and she was to make a valid Will leaving certain real 
property to appellant. Mrs. Lester did execute a Will at the time of 
the making of the contract in 1953, in which she left him certain 
property. Appellant further alleged that he fully performed said 
services but that Mrs. Lester died leaving a Will, dated 1965, in 
which she did devise certain real property to him, and which was 
offered for probate in the U.S. District Court for the District of 
Columbia, and a caveat filed therein. Said purported Will, dated 
1965, did devise the properties in Maryland to appellant but it was 
declared void by this Court since it was obtained by undue 
influence by appellant. 


Appellees filed their Answer with counterclaim to the com- 
plaint generally denying the allegations but specifically denying Mrs. 
Lester promised she would make a valid Will, denied that appellant 
performed said personal services, and while not saying he was plead- 
ing any affirmative defenses, did charge the alleged agreement was in 
violation of the Statute of Frauds, Estoppel by judgment or collat- 
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and that decedent duly paid 
e time of the mak- 


t was not of sound mind and 
at it would 


y of laches, 


eral estoppel and was guilt 
$6,000, and that at th 


to plaintiff approximately 
ing of the alleged contract, deceden 
incapable of making a binding agreement, and finally, th 
be contrary to public policy to grant appellant specific performance 
of the alleged contract. Appellant submits that some of these 


defenses do raise genuine issues of fact. 


Appellant replied to the answer and pointed out that the 


alleged Will of 1965 mentioned by appellee’s answer was irrelevant 
ntract and quasi-contract 


eration is in co 

proceeding in probate to which 
d alleged his performance of the 
the contract and his full 


of the Statute of Frauds 
contract, 


since the action under consid 
and has nothing to do with the 

appellee referred; that appellant ha 
personal services under the terms of 


rmance would make the defense 
t of the terms of the oral 


ate is a note or memo 


perfo 
inapplicable to defeat enforcemen 
that a Will dated 1953 not admitted to prob 
randum in writing signed by the party to be charged sufficient to 
withdraw the oral contract from the operation of the Statute of 
Frauds; that appellee’s pleading of estoppel by judgment, based . 
upon the probate-caveat proceedings, was inapplicable to the com- 
plaint because the complaint had nothing to do with the probate of | 
the Will dated 1965; that the appellant had filed his complaint on 
on in the probate-caveat 


after the decisi 
y be guilty of laches; that the appellant 
he date of making 


ion prior to 1953, t 
lee had miscon- 


his contract about a month 
proceedings and could hardl 


did not seek any compensat 
the contract, only subsequent thereto; and that appe 
he contract, that evidence of the oral 


ceived the time of making t! 

contract sued upon was the Will made in / 953, at which time deced- 
ent executed the Will appellant speaks of, and that he did not rely 
n the Will dated 1965, which appellee constantly, confusingly 


upo 
rjects in this contract action. 


and incomprehensibly inte: 
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Appellant is convinced that appellee’s constant and consistent 
reference to the 1965 Will and his calculated effort to avoid 
recognition of appellant’s reliance upon the 1953 Will has created 
the confusion which is undoubtedly responsible for the lower court’s 
ruling on the Motion To Dismiss. 


Since the so-called affirmative defenses offered by appellee are 
all based upon the probate-caveat proceedings on the 1965 Will, they 
are of no significance to appellant’s action on his oral contract based 
upon a Will made in 1953, some twelve years before the purported 
“Will” of 1965. It is significant that both the Will of 1953 and the 
one dated 1965 specifically devised the Maryland property to appel- 
lant, this leaves the issue of the contract of 1953, joined by the 
appellee by his denial of the allegations therein, and raises genuine 
issues of fact, such as—is there in fact a contract? Did appellant 
perform said personal services? Was there a breach by decedent? 
How much has decedent’s estate been unjustly enriched? 


All of appellee’s defenses to the allegations in the contract by 
appellant arise out of the probate-caveat proceedings. Again, appel- 
lant is not at all concerned with the “will” dated 1965, for he can 
prove the Will dated 1953 was executed by decedent. A trial is 
essential to bring out the facts and details of his claims. Appellant 
has alleged the making of a contract, the date when made, the con- 
sideration, breach and the unjust enrichment of decedent’s estate; all 
of these raise genuine issues of fact and appellee has come forth 
with no affirmative defense which would defeat the claims of 
appellant. 


Appellee denied the contractual allegations of appellant and the 
case is at issue on the contract; a trial is necessary to give the appel- 
lant his day in court to prove his alleged claims. 
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Having demonstrated that there are genuine issues of fact in 
this case, and that the affirmative defenses offered by appellee are 
based on totally irrelevant facts, it is almost axiomatic that a 
Motion to Dismiss will not lie. (6 Moore’s Federal Practice (2d) 
2121 (956.09) ), which is cited in Kilfoyle v. Wright, (1962) (C.A. 
5) 300 F.2d 626. 629: Wittlin v. Giacalone, (App. D.C. - 1946) 154 
F.2d 20. 


Appellant avers that his pleadings contain facts which state a. 
cause of action sounding in contract and quasi-contract, and the 
Motion To Dismiss should not have been granted by the court 
below. (Friedman v. Washburn Co., (C.A. 7, 1944) 145 F.2d 715): | 


p. 717- 

{Citing cases] ..-- >» the court said, “Judgment is 
proper on the motion only where no material issue of 
fact is presented by the pleadings . . sid 


Appellant is not required to set out in detail the facts upon 
which he bases his claim. Conley v. Gibson, (1957) 355 USS. 41, 78 
S. Ct. 99, 2 L. Ed. 2d 80: 


p. 47- 

“The decisive answer to this is that the Federal 
Rules of Civil Procedure do not require a claimant to 
set out in detail facts upon which he bases his claim. 
To the contrary, all the Rules require is ‘a short and 
plain statement of the claim.’ that will give the 
defendant fair notice of what the plaintiff's claim is 
and the grounds upon which it rests... .” [Foot- 
note Omitted] 


Even if appellee and the Court below view the appellant’s com- 
plaint, his amended complaint and second amended complaint as 
ambiguous, the complaint should not be dismissed. Conley v. Gib- 
son, supra, page 45: 
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“In appraising the sufficiency of the complaint we 
follow, of course, the accepted rule that a complaint 
should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which 
would entitle him to relief. ” [Footnote Omitted] 


If appellent’s allegations are proved at a trial, he can and 
should obtain justice. If he is denied his right to a trial, a 
miscarriage of justice will have occurred. 


Appellant believes that he is entitled to a reversal of the lower 
court’s order dismissing his action because his pleadings are reason- 
able, even though there might seem to be an ambiguity as to which 
Will (1953 or 1965) is the subject matter of the complaint. Appel- 
lant attempted to further amend his complaint so as to resolve this 
doubt. However, the date of the Will is not important as a matter 
of law—it is a question of fact to be proved in a trial. Brown v. 
Bullock (S.D. N.Y. 1961) 194 F. Supp. 207, wherein the Court 
states: 


p. 247- 

“It is reversible error to dismiss a complaint where 
‘under any reasonable reading, the complaint states a 
claim upon which relief can be granted,’ although the 


> 


complaint may contain ‘ambiguities’.” (citation) 


This quotation from the Brown v. Bullock case, supra, is also 
cited with approval in the recent case of Tractortechnic v. Bousman 
(E.D. Wisc. 1968) 45 F.R.D. 89, 91, which in turn cites the Conley 
v. Gibson case of the U.S. Supreme Court, supra. 


In view of the foregoing argument and reasons and authorities 
cited in support thereof, it is reasonable to conclude that the failure 
of the Court to recognize the existence of genuine issues of fact in 
the plaintiffs second amended complaint led to its error in granting 
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the Motion To Dismiss and to deny plaintiff leave to further amend 
his complaint to point out that the basis upon which the contract 
was made that was the Will of 1953. 


Appellant respectfully submits that granting defendant’s Motion 
To Dismiss and denying leave to amend is error and the judgment 
should be reversed. 


II. 


May a complaint alleging content and breach of an 
oral contract be properly dismissed by a Motion 
To Dismiss? 


Appellee’s Motion To Dismiss Appellant’s Second Amended | 
Complaint is founded upon Rule 12 F.R.C.P. (First paragraph of | 
appellee’s memorandum of points and authorities.) (App- 120-123) ' 


Appellee never filed his answer to the second amended 
complaint but he did file his Motion To Dismiss, claiming the second 
amended complaint was based upon appellant’s claim that there was 
a breach of contract by decedent for not leaving a valid Will, and 
states that the Will they refer to was a purported Will dated 1965, 
which had been declared void as a testamentary document in 
probate caveat proceedings. Appellee has assumed that this void 
Will of 1965 is the only will decedent left at the time of her death. 
Appellant has stated and continues to state that the invalid Will of | 
1965 has no bearing on his contract issue. Appellant has further 
pointed out that his allegations as to a contract raises genuine issues 
of fact, and it is clear that appellee’s filing a Motion To Dismiss 
attacks the sufficiency of the Second Amended Complaint under 
Rule 12, F.R.C.P. Appellee does not move for Summary Judgment 
under Rule 56, F.R.C.P., because he has not answered the Second ' 
Amended Complaint, although appellee had previously filed for a 


18 


Motion For Summary Judgment under Rule 56 after he had 
answered the complaint and the amended complaint. It is true that 
an ambiguity does exist on the face of the Second Amended Com- 
plaint because it does not specifically allude to the Will of 1953, 
which appellant is relying upon. The Second Amended Complaint 
only alludes to the purported “Will” dated 1965, which was 
declared void in a probate-caveat proceeding, and in fact said Will 
had been pleaded by appellant as not germane to appellant’s 
claim. 


Appellant realized this discrepancy as to which Will would be 
relied upon when he asked for leave to amend his second amended 
complaint, but the court denied him this opportunity to amend. 
(App. 134) 


Aside from the technicality which is evident on the face of the 
pleadings, appellant points out that the Second Amended Complaint 
does state a claim for which relief may be granted based upon his 
alleged oral contract and the breach thereof. 


It is for the court to interpret the terms of the oral contract 
and it will use the same rules as it would if the contract was a 
written one. 


“Even though a contract is oral, if the exact words 
used by the parties are not in dispute, the court will 
deal with the matter in the same way as if the con- 
tract was written/®” (4 Williston 3rd Ed. § 616, page 
678) [Footnote 19, cites Atlas Trading Corp. v. S.H. 
Grossman, Inc., (C.A. 3, 1948) 169 F.2d 240 ] 


Appellant readily concedes, as he has throughout these proceed- 
ings, that the invalid Will of 1965 has no bearing on this case. The 
Will of 1965 did not offer any affirmative defense which would sus- 
tain a dismissal of the claim on the contract. In any event, appel- 
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lant should be allowed to amend his complaint, even though the | 
point raised by appellee is a technical one. After all, there had been | 
a complaint and amended complaint and answer filed thereto with 

counter and reply pleadings which do contain ample proof of appel- | 
lant’s claim of his contract. 


The court below, in denying appellant’s request to amend, has 
denied appellant his day in court over a technicality, and the court 
below should be reversed on this point. 


Appellee had already filed a Motion For Summary Judgment 
opposing appellant’s complaint and amended complaint because he 
had already filed his answer. It is well known that a Motion To Dis- 
miss will not lie after answer, only when no issue of fact is raised by 
the pleadings. (Kadylak v. O’Brien, (W.D. Pa. 1940) 32 F. Supp. : 
281: 3 Fed. Rules Serv. page 104, 12b. 31, case 1.) 


Defendant having already filed his answer to the complaint and 
amended complaint, should not be allowed to raise technical factual: 
issues by his Motion to Dismiss. These technical factual issues: 
should be developed during a trial. 


In the Kadylak case, supra, page 281: the following statement 
is noteworthy. 


“.. Upon such a motion judgment is proper only 
when no issue of fact is raised by the pleadings. If 
we were to treat the instant motion as made under 
Rule 12c, it must still be denied.” 


Appellant has pointed out that his second amended complaint 
on the contract does raise genuine issues of fact. (Par. I of his 
Argument, supra.) 


It is clear that even if appellee’s complaint does contain an 
ambiguity, the Motion To Dismiss would have to be denied, as the 
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second amended complaint does raise the factual issues, upon which 
a trial must be held. 


The oral contract which the appellant alleges should therefore 
receive the same consideration by the court as though it were 
written. Appellant has alleged certain provisions as being contained 
in his oral contract with decedent. The existence, meaning and 
intent of these provisions are questions of fact. 4 Williston, 3rd Ed. 
Jaeger $ 616, at page 648, 


“§ 616. Respective Functions of the Court and 
Jury. It is obvious that the meaning of language is a 
question of fact.! ” [Citing cases.] [Footnote omitted] 


The court should have allowed the cause to proceed to trial in 
order to enable appellant to prove the facts above. 


iil. 


May a complaint be properly dismissed by granting 
a motion to dismiss when recovery for unjust enrich- 
ment is based on personal services rendered to defend- 
ant is sought by plaintiff in quasi contract? 


The meaning of the language in the oral contract is a question 
of fact. 4 Williston 3rd Ed. § 616, p. 648. Before a court can 
decide questions of law, it must hear the evidence and determine the 
facts and circumstances concerning the making of the contract. The 
making of a valid will was one of the covenants of the contract. 
Plaintiff alleged this, but the date of the Will is a question of fact to 
be developed by evidence. The intent of the parties to the contract 
is a question of fact. The appellant alleged a Will was made by 
decedent and that said Will, devising the property to him, was exe- 
cuted at the time of or shortly after the making of the contract. 
(Opposition to defendant’s motion for summary judgment, par. 3.) 


(App. 101-103) 
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Appellant did not state the date the contract was made, nor 
was it established by the discovery undertaken by the appellee. 
However, such date was established by appellant in his opposition to 
appellee’s motion for summary judgment, and appellee was on 
notice of such date (1953) when he moved to dismiss. In spite of 
this, appellee still pleaded the purported Will of J 965 in his motion 
to dismiss. Appellant has alleged the date of his contract and Will 
of 1953, although it may not be clear in his opposition to the 
motion to dismiss that he was speaking of the Will of 1953 as the 
one which was executed at the time the contract was made. It is 
clear, however, that appellee’s motion to dismiss referred only to the. 
1965 “Will.” Proving the 1953 Will in support of the 1953 contract 
is a question of fact. The parties are at issue as to the alleged oral 
contract. In this connection, it has been aptly stated in 4 Williston, : 
3rd Ed. § 616, page 648: 


“The code or standard by which it is sought to 
test the meaning must be discovered frequently by 
evidence of the facts and circumstances concerning 
the making of the contract.2” (Citing Bovello v. 
Falvey Granite Co., Inc., 71 A.2d 536.) (Mun. Ct. 
App. D.C.) [Footnote omitted.] 


It is hardly conceivable that questions of fact raised by appel- | 
lant can be summarily dismissed when his full performance of the: 
contract and the non-performance of decedent have caused unjust 
enrichment to the decedent’s estate; this claim is based upon the: 
legal theory of quasi-contract. Putting aside the question of con- 
tract, there remains a claim upon which relief can be granted, i.e., 
quasi-contractual recovery for the unjust enrichment conferred by 
the appellant upon decedent’s estate. Here again, the court below 
ignored this and summarily dismissed plaintiff's cause of action in 
the belief (albeit mistaken) that the void “Will” of 1965 had some | 
bearing on the contract claim. 
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Appellant submits that this belief is clearly erroneous in light 
of the facts, and the judgment granting the motion to dismiss 
should be reversed. 


IV. 


Should leave to amend a complaint be liberally 
granted where a technical objection is raised by 
defendant? 


Appellant has alleged that there are genuine issues of fact raised 
by his second amended complaint; they are: 


a. That there was in fact a contract for appellant’s 
personal services; 

b. Appellant completed performance of his part of 
the contract; 

c. Decedent breached her contract by not making 
a valid will and thus failed to compensate appellant 
as she had promised to do; 


d. Decedent’s estate was unjustly enriched there- 
by; the amount should be determined by a trial of 
the issue of quasi-contract. 


The absence of any disclaimer by the appellee as to the issues 
of fact in the motion to dismiss and the failure of the lower court’s 
order to make findings which ruled upon the issues of fact is clearly 
reversible error. It is definitely so stated in the following case: 


“{1, 2] We are impelled to that conclusion 
because it is well established that one who moves for 


summary judgment has the burden of demonstrating 
clearly the absence of any genuine issue of fact, and 
that any doubt as to the existence of such an issue 
is resolved against the movant. The courts are quite 
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critical of the papers presented by the moving party, 
put not of the opposing papers. Indeed, Professor 
Moore says in his work on Federal Practice Under the 


New Federal Rules: 


“Even if the pleading of the party opposing the 
motion is defective and does not state a sufficient 
claim or defense, the motion will be denied, if the 

enuine issue of fact” 


opposing papers show a 8 
(Wittlin v. Giacalone, 154 F.2d 20, pp. 21, 22) (App- 


D.C. 1946) [Footnotes omitted.] 
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Will 1965) is void under the Statute of Frauds. Hi 
ues of fact are raised by the 


is so well established that when iss 
pleadings, the motion must be denied. Wittlin v. Giacalone, 


supra. 


The second amended complaint is imperfect in that it does not 
refer to the Will of decedent executed in 1953, which is evidence of 
her contract and of her last Will by virtue of the declaration by the 


court below holding that the purported Will of 1965 was void 
because of undue influence. It is submitted that appellant does not 
have to allege or set forth in detail the facts upon which he bases 
his claim. Conley v. Gibson, 355 US. 41, page 47, 78 S. Ct. 99, 2 
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L. Ed. 2d 80. A short and plain statement of the claim, in accord- 
ance with Rule 8(a)(2) Federal Rules of Civil Procedure, is all that 

is necessary. The Supreme Court goes on to say in the Conley v. 
Gibson case, supra: 


p. 47— 
«Such simplified ‘notice pleading’ is made pos- 
sible by the liberal opportunity for discovery . . at 


Appellee was aware of the Will of 1953 and that such Will was 
the one appellant relied upon. Appellee had the benefit of the 
deposition of appellant and prior pleadings with respect to the Will 
of 1953 and the oral contract, and should have known and under- 
stood that appellant did not rely upon the “Will” of 1965 but on 
the Will made by decedent in 1953. (Reply to Answer, par. la.) 
(App. 25) (Opposition to Defendant’s Motion For Summary Judg- 
ment, par. 3.) In fact, appellant herein told the court that a lifelong 
friend assisted in making this 1953 Will, that the friend’s daughter 
typed it, and that two witnesses had attested to it. Appellee has 
consistently ignored the notice he had that the 1953 Will was the 
one appellant was relying on, but, in ignoring this fact and continu- 
ally refering to the void “Will” of 1965, he has given the court the 
wrong impression as to the status of said purported “Will” in con- 
nection with the contract and its breach—the issue before the court. 
In effect, appellee is claiming the complaint must set out proof of 
its statements. This is, of course, not necessary in view of the 
Supreme Court’s statements in Conley v. Gibson, supra. 


Appellee’s motion to dismiss can have no effect on the 
existence of the alleged contract, regardless of the invalidity of the 
purported Will of 1965. It is an evidentiary question and matter of 
proof as to whether the Will of 1953 is adequate evidence of an 
oral contract. Thus, no reference need be or is made to the docu- 
ment (purported Will of 1965). In any event, this constant 
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reference to the Will of 1965 has caused a technical misunderstand- 
ing as to the breach of contract action. The decision of the lower 
court should, therefore, be reversed, and appellant be allowed to 
amend and proceed with the proof of the contract and its breach at 
trial. 


CONCLUSION 


Appellees having pursued a Motion To Dismiss on the theory 
that appellant’s claim is barred by the Statute of Frauds, based upon 
the court’s decision that a purported Will dated 1965 was invalid 
and hence could not be used as a memorandum of appellant’s verbal 
contract and appellant stating that said purported invalid Will dated 
1965 was of no consequence to his claim in contract, as appellant’s 
claim was based upon a Will dated in 1953, and appellant’s claim 
based upon his oral contract raised genuine issues of fact, the con- 
clusion is inescapable that a Motion To Dismiss the cause should not 
have been granted, thus appellant prays this Honorable Court to 
reverse the Judgment entered by the District Court. 


Respectfully submitted, 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RAYMOND LEON FISHER, 
Appellant, 


v. 
WALTER BAILEY, 


Administrator of the Estate of Emma O. Lester, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


ISSUES PRESENTED FOR REVIEW 
In the opinion of appellee the issues are: 


1. Whether, under the circumstances of the case, the Trial’ 
Court properly dismissed the second amended complaint of plaintiff. 


> Whether the Trial Court abused its discretion by refusing 


o 


leave to file a third amended complaint where the second amended 


complaint failed to cure fatal defects of the prior complaints, and 
where the proposed third amended complaint was not proffered or 
filed. 


3. Whether a party who unsuccessfully presented a pur- 
ported 1965 Will. procured by his undue influence, which the lower 
court ruled invalid as a memorandum under the Statute of Frauds, 
can on appeal rely upon and attempt to reconstruct an alleged 1953 
Will. which is shown by the records of this Court to have been 
destroyed by decedent. 


4. Whether a judgment in a prior case is a final bar and res 
judicata where the material facts and questions in a complaint alleg- 
ing breach of an oral contract of employment with defendant's 
decedent were judicially determined in the prior action between the 
same parties or their privies. 


5. Whether the jurisdiction of this Court is in question 


where the counterclaim of defendant-administrator is still pending in 


the District Court, after dismissal of the Complaint, and there is no 
certificate under Rule 54(b) F.R.Civ.P. 


The matters and issues herein were previously considered by 
this Court in Case No. 20.303, Simmons, Caveatee v. Pinney, et al., 
Caveators. 126 U.S.App.D.C. 184, 375 F.2d 929 (1967). 


COUNTERSTATEMENT OF THE CASE 


The background of this appeal is set forth in the joint appen- 
dix and record of this Court in Case No. 20,303, J. Benjamin 
Simmons, Caveatee-Appellant v. Elsie M. Pinney, Walter Bailey and 
Marie Bailey. Caveators-Appellees. affirming District Court Adminis- 
tration Case No. 115.114 on March 24, 1967. 


The chain of events herein was initiated by the death of Emma 
O. Lester on September 1, 1965. The day after her death plaintiff- 
appellant, Raymond Leon Fisher, delivered to attorney J. Benjamin 
Simmons her purported will dated July 1, 1965, wherein Fisher, a: 
non-relative, was named as principal beneficiary and residuary lega- 
tee, and Simmons named as executor. Simmons filed this purported 
will on 16 September 1965, and he and Fisher both swore that 
there were no other Wills. Walter Bailey, and his two sisters as sole 
heirs at law and next of kin of Mrs. Lester, filed a Petition for 
Caveat, alleging undue influence on the part of Fisher. An answer 
thereto was filed and issues framed for trial by jury. After lengthy 
trial, the jury found that this purported 1965 Will was procured by 
the undue influence of Raymond Leon Fisher, plaintiff-appellant 
herein. The District Court then issued an Order denying Probate, 
decreed that Emma O. Lester died intestate, and appointed her 
brother Walter Bailey as administrator of her Estate. 


At the trial in Administration Case No. 115,114, the matters, 
facts and issues concerning the personal services alleged to have been 
rendered by Fisher for Mrs. Lester “from 1939 to the time of her 
death on September 1, 1965” were fully considered and are substan- 
tially the same as Fisher is now claiming, as shown by the record at 
Pre-Trial Proceedings, evidence, joint appendix and brief of appellant 
in Case No. 20,303, except that there Fisher claimed “His assistance 
to her was out of friendship and not for compensation”, (A. 23) 
whereas here he claims $75,000 due him as compensation for the 
alleged services (A. 5). Moreover, the issues and evidence, with ref- 
erence to the alleged will of 1953, were fully covered and con- 
sidered in the testimony at trial, the Trial Court charge to the jury, 
and in the brief of appellant in Case No. 20,303. Fisher there testi- 
fied that he once had the original 1953 will in his possession; that 
“There were no copies that I know of”; that Mrs. Lester asked him 
three times to return this 1953 will to her; that he finally returned 


the original to Mrs. Lester and never saw it after that: he did not 
know if she destroyed it but she asked him to return the will 
because “She wanted to make some changes in it.” Evelyn Fisher, 
the wife of Ravmond Leon Fisher. when asked whether she had any 
discussion with Mrs. Lester prior to July 1. 1965, about tearing up 

a Will which she had theretofore made, testified “She had a previous 
will that she tore up” (J.A. U.S.App. case 20,303, pages 196-197, 
242-243). With reference to this 1953 will. the Trial Judge, in his 
charge to the jury. said: “The Will, of course, has been destroyed, 
the prior will * * *~ (J.A. case 20,303, p. 305). 


Following the affirmance of the appeal by this Court in Case 
No. 20.303. Fisher then filed a claim in District Court Administra- 
tion Case No. 115.114, against Walter Bailey as Administrator of the 
Estate of Emma O. Lester, wherein he alleged, under oath, that the 
Estate owed him the sum of $2,404.12. and that he, Fisher, owed 
the Estate $460.00 for money which he had collected for the Estate 
and had not repaid, as shown by his statement of account herein 
(A. 18-20). The District Court, by Order dated May 11, 1967, 
denied the entire claim of Fisher, then represented by counsel who 
had argued at the Will trial and appellate Court hearing for him in 


Case No. 20.303. There was no appeal taken from this Order, 
which is still in full force and effect. Instead of taking an appeal 
from the Order of May 11, 1967 denying his claim against the 
Estate. Fisher. the following day. through present counsel, filed his 

complaint herein, asking for an amount in excess of the value of the 
entire Estate (A. 21). 


On May 12, 1967. Fisher filed his complaint herein against the 
Administrator. alleging breach of an oral contract that Mrs. Lester 
promised she would leave him certain property interests by will as 
compensation for personal services he rendered to her from 1939 to 
the time of her death on September 1, 1965; that said oral contract 


was breached when Mrs. Lester executed a purported Will which was 
declared invalid by the Court upon the filing of a Caveat in Admin- 
istration Case No. 115,114 (A. 4-6). Five days later Fisher filed an 
amended complaint, making substantially the same allegations as in 
the original complaint, but “including real estate and improvements 
thereon” for which he added a prayer that the Court “decree 
specific performance of decedent’s promise and obligation to 
transfer the real property” (A. 6-8). 


Defendant-Appellee, Walter Bailey Administrator, filed an 
answer with Exhibits 1, 2, 3, together with a Counterclaim and Ex- 
hibit A (A. 10-24). Fisher filed a reply to the Answer of Adminis- 
trator, with an Answer to the Counterclaim (A. 25-28). Defend- 
ant Administrator then took the deposition of plaintiff Fisher 
(A. 29-92). 


Defendant filed a Motion for Summary Judgment pursuant to 
Rule 56 F.R.Civ.P., accompanied by his affidavit as Administrator 
in support thereof (A. 94-100). Plaintiff filed a Motion to strike 
defendant’s arguments, as to the issues of Res Judicata and Estoppel 
by Judgment, contained in defendant’s Motion for Summary J udg- 
ment (A. 106-108), to which defendant Administrator filed Answer 
and Opposition thereto (A. 108-110). The Court denied the Motion 
of Plaintiff Fisher to strike the arguments of defendant in ‘his 
Motion for Summary Judgment as to the issues of Res Judicata and 
Estoppel by Judgment (A. 119). 


Plaintiff Fisher filed opposition to defendant’s Motion for Sum- 
mary Judgment, wherein he claimed that the purported “Will” is 
evidence that Mrs. Lester made a contract with plaintiff, and is a 
“note or memorandum” of the same. He further claimed that 
“Defendant in his motion for summary judgment pleads the statute 
of frauds as a bar to plaintiff's cause of action. Plaintiff states that 
the oral contract he had with defendant is taken out of the opera- 


tion of the Statute for * * * The Contract is evidenced by the Will 
(Ex. A). which was signed by the decedent. * * * This will is a 
memorandum of Mrs. Lester’s agreement duly signed by her and 
said memorandum satisfies the requirement of the statute of frauds 
that the sale of real estate must be evidenced by a writing, signed 
by the parties * * *". During the argument on the Motion for 
Summary Judgment, pursuant to Rule 56, Judge Corcoran ruled 
that the purported Will, which plaintiff relied on as a memorandum, 
was invalid as a memorandum under the Statute of Frauds. Where- 
upon plaintiff said there is an earlier will on which he relied. The 
Court asked “Well. where does it appear in the pleadings that there 
is a prior will on which you base your claim?”. Mr. Jaeger replied 
“It is actually in an affidavit and deposition taken of Mr. Fisher 


* * *** The Court replied “There is no reference in these pleadings 


to another will.” Mr. Jaeger replied “There was one made in 1953, 
Your Honor.” The Court then said “It doesn’t appear in the 
pleadings. I don’t know what you are talking about when you are 

talking about another piece of paper.” Mr. Jaeger then said “In 
that event 1 could amend the pleadings to show—” to which the 
Court replied “I would suggest you do it.” (A. 115). The Court by 
Order of July 3, 1968, then granted partial summary judgment to 
defendant. with leave of plaintiff to further amend, otherwise the 
complaint is dismissed (A. 119-120). 


Thereafter, on July 24, 1968, plaintiff filed his second amended 
complaint, in which he omitted any reference whatsoever to the 
alleged 1953 will, and again repeated the allegations with reference 
to the 1965 will, which the Court had ruled was invalid (A. 120). 
Defendant filed his motion to dismiss this second amended com- 
plaint on the ground that it failed to state a claim against defendant 
upon which relief can be granted; that the Court had fully con- 
sidered the matter upon hearing the Motion of defendant for Sum- 
mary Judgment, pursuant to Rule 56, on the original and amended 


complaint of the plaintiff; and that the Second Amended Complaint 
contains the same allegations which the Court, by aforesaid Order of 
July 3, 1968, had ruled invalid as a memorandum under the Statute 
of Frauds, as shown by the Court records. After argument in open 

Court, and consideration of the record, the Court issued an Order 

dismissing the cause of action of plaintiff (A. 134). The plaintiff 

then filed a Motion for Rehearing and an identical Motion for Leave 
to Amend, both of which were denied by Court Order of November 
27, 1968 (A. 135). 


A certificate of readiness was filed on the Counterclaim of 
defendant-counterclaimant Walter Bailey, Administrator, against plain- 
tiff Fisher (A. 130). Plaintiff filed opposition to the certificate of 
readiness on the ground that the “Defendant’s case on the counter- 
claim should be held in abeyance” until disposition of the appeal 
herein. Fisher attached as Exhibit A, an attempted reconstruction 
of the 1953 will which was shown to have been destroyed. accord- 
ing to the testimony and record of the Court in Case No. 20,303 
(Tr. p. 32). After a hearing on this Certificate of Readiness by the 
Pretrial Examiner, the Counterclaim was placed on the Ready Calen- 
dar (Tr. p. 35). 


Plaintiff Fisher has caused matters to be included unnecessarily 
in the Appendix herein. Moreover, he has inadvertently omitted 
“Stipulation of Counsel filed March 8, 1968”, which was included 
in his Designation of Appendix (App.D.C. Rule 30). 


The Stipulation, signed by Attorneys for plaintiff and defend- 
ant, states: 


“It is stipulated that all pleadings and the record 
in Probate Cause No. 115,1 14, in the United States 
District Court for The District of Columbia, and 
in Case No. 20,303 in the United States Court of 
Appeals for the District of Columbia Circuit, may be 


read as part of the record in this cause at any hearing 
or appeal herein without formal proof, the right being 
hereby reserved to each party to object on account 
ot immateriality. incompetency, irrelevancy, or other 
proper ground” (Tr. p. 13). 


ARGUMENT 


1. THE TRIAL COURT PROPERLY DISMISSED THE SECOND 
AMENDED COMPLAINT OF PLAINTIFF, WHERE THE 
ALLEGATIONS THEREIN HAD BEEN CONSIDERED AND 
PASSED UPON BY THE COURT. 


The trial court properly dismissed the second amended com- 
plaint as shown by the record herein. The original complaint was 
filed on May 12. 1967 by plaintiff-appellant Fisher against Walter 
Bailey. Administrator of the Estate of Emma O. Lester, alleging 
breach of an oral contract that Mrs. Lester promised she would 


leave him certain property interests by will as compensation for per- 
sonal services he rendered to her: that this oral contract was 
breached when Mrs. Lester executed a purported will which was 
declared invalid by the Court upon the filing of a caveat in Adminis- 
tration Case No. 115,114 (A. 4-6). Five days later plaintiff filed an 
amended complaint, making substantially the same allegations as in 
the original complaint but including her real estate and improve- 
ments thereon. here and in Anne Arundel County, Maryland, for 
which plaintiff added a prayer that the Court decree specific per- 
formance of decedent’s promise to transfer the real property to 
plaintiff (A. 6-8). The Defendant filed an answer and a counter- 
claim (A. 10-24). Defendant took the deposition of Plaintiff Fisher 
(A. 29-92). Defendant filed a Motion for Summary Judgment pur- 
suant to Rule 56 of the Federal Rules of Civil Procedure, accom- 
panied by an affidavit of Administrator in support thereof (A. 94). 
The motion for summary judgment asked for dismissal of the action 


of plaintiff, and for the relief demanded in the defendant’s counter- 
claim, on the ground that there is no genuine issue as to any 
material fact and that the defendant is entitled to a judgment as a 
matter of law, and for the reasons therefor states that the complaint 
and amended complaint fail to state a claim against defendant upon 
which relief can be granted (a) that the requirements of the Statute 
of Frauds are not complied with; that to enforce the alleged 
contract would be inequitable; that the alleged promise of aeceucnt 
never affected the real estate in question or the title to it in sucha 
manner as would have enabled plaintiff to have come into a court 
of equity during decedent's lifetime and prevented her from dispos- 
ing of her property in a manner which she deemed proper; that 
plaintiff did not enter into possession of the property, and did not 
change his position, or perform in any way alleged oral contract as 
to take the case out of the Statute of Frauds; (b) that a judgment 
has heretofore been entered on the same claim and demand, which 
is still in force and effect, that under established principles of res 
judicata, “estoppel by judgment” or “collateral estoppel”, a valid 
judgment rendered in a prior action is binding upon the parties and 
their privies in any subsequent action that involves matters previ- 
ously adjudged; (c) that plaintiff stated, under oath, that the Estate 
of Emma O. Lester owed him the sum of $2,404.12, and that he, 
plaintiff Fisher, owed the estate the sum of $460.00, swearing a net 
balance due plaintiff in the sum of $1,944.12 for which plaintiff 
claimed judgment, which claim was denied by Court Order of May 
11, 1967, after a full hearing as shown by the copies of plaintiff's 
Statement of Account, and the Court Order denying payment, 
marked Defendant’s Exhibits Nos. 1 and 2, attached to the answer 
of defendant and prayed to be read as part thereof; (d) relief 
prayed for in the counterclaim as shown in affidavit of defendant 
and record therein; all of which more fully appears in the Memoran- 
dum of Points and Authorities hereto attached, and the pleadings, 
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deposition. admissions on file. affidavit, record, stipulation of attor- 
neys as to Administration Case No. 115.114 and U.S. Court of 
Appeals No. 20.303. by reference made a part hereof. 


Plaintiff did not file an affidavit in answer to the affidavit of 
defendant. but through his attorney filed opposition to defendant’s 
motion for summary judgment. and also filed a Motion to strike 
defendant’s arguments as to the issues of Res Judicata and Estoppel 
by judgment in Defendant's motion for summary judgment (A. 106). 
Defendant filed an answer and opposition to the motion of plaintiff 
to strike defendant's arguments as to the issues of res judicata and 
estoppel by judgment (A. 108). The Trial Judge denied the Motion 
of plaintiff to strike the arguments of defendant as to the issues of 
Res judicata and estoppel by judgment (A. 119). During the argu- 
ment in open Court on the motion of defendant for summary judg- 
ment the plaintiff argued that the Will (Ex. A), the purported will 
of 1965, “is a memorandum of Mrs. Lester’s agreement duly signed 


by her and said memorandum satisfies the requirement of the 
Statute of Frauds that the sale of real estate must be evidenced by 


a writing signed by the parties.” However, the Court ruled that the 
purported will, which plaintiff relied on as a memorandum, is invalid 
as a memorandum under the Statute of Frauds, or for any other 
purpose. and signed an Order to that effect on July 3, 1968. Plain- 
tiff said he had a prior 1953 will and asked leave to amend, which 
the Court granted (A. 119). 


The plaintiff then filed his second amended complaint in which 
he failed to mention the alleged 1953 will, but again made the same 
allegations with reference to the purported 1965 will which the 
Court. by aforesaid Order of July 3, 1968, ruled invalid as a memo- 
randum under the Statute of Frauds, or for any other purpose 
(A. 122). 


The defendant filed a motion to dismiss the second amended: 
complaint (A. 123). 


The Trial Court after full hearing dismissed the claim of plain- 
tiff by Order dated November 18, 1968 (A. 134). 


A District Court has inherent power, independent of rule or 
statute, to dismiss an action for failure to obey a Court Order 
directing him to complete a settlement found to have been agreed 
to by the parties. Reid v. Prentice Hall, Inc., 261 F.2d 700 (C.A. 
6th. 1958). Societe Internationale Pour Participations S.A. v.: 
Brownell, 225 F.2d 532 (App.D.C. 1955) where it was said: “The 
court’s power to require compliance with its orders is not limited to 
Rule 37, the Court has inherent power to act” and in addition Rule 
41(b) permits dismissal for “failure” to comply with an order of the 
Court. While the Court might have permitted the case to go to trial 
without the unproduced papers, with possible further action to 
await eventualities, its failure to adopt this alternative was not an 
abuse of discretion. Not only production, but production before 
trial is important. 


In passing on a motion to dismiss addressed to an amended 
complaint the Court is entitled to go back to the original pleading 
in order to determine the nature of the new claim and to reexamine 
rulings on the prior complaint. Sidebotham v. Robinson, 216 F.2d 
816 (C.A. 9th, 1954); Blake v. DeVilbiss, 118 F.2d 346 (C.A. 6th, 
1941); Maddox v. Shroyer, 112 US. App. D.C. 318, 302 F.2d 903 
(1962); Barger v. Baltimore & Ohio R. Co., 75 U.S. App. D.C. 367, 
130 F.2d 401 (1942); Schad, et al. v. Twentieth Century Fox, 136 
F.2d 911 (C.A. 3d, 1943). 
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Il.. THE TRIAL COURT PROPERLY REFUSED LEAVE TO 
FILE A THIRD AMENDED COMPLAINT WHERE THE 
SECOND AMENDED COMPLAINT HAD FAILED TO CURE 
FATAL DEFECTS OF THE PRIOR COMPLAINTS, AND 
WHERE THE PROPOSED THIRD AMENDED COMPLAINT 
WAS NOT PROFFERED OR FILED. 


The allowance of an amendment after dismissal lies within the 
sound discretion of the Trial Court, and the Court may properly 
deny leave to amend where the plaintiff has had several opportuni- 
ties to state a claim and has not been able to do so. The plaintiff 
here filed an original and an amended complaint, and after the 
Court granted Motion of Defendant for partial Summary Judgment 
under Rule 56, plaintiff was granted leave to file a second amended 
complaint by Court Order of July 3, 1968 (A. 119-120). The only 
reason the Trial Court granted leave to file a second amended 
complaint, after full hearing on the Motion for Summary Judgment, 
was because plaintiff stated at the hearing that he was relying on a 
1953 Will, although he had argued that a 1965 will, denied probate 
due to’the undue influence of plaintiff, could be used as a memo- 
randum to avoid plea of the Statute of Frauds. The plaintiff failed 
to obey the Court Order of July 3, 1968, which allowed the amend- 
ment for a third complaint, by making the same allegations with 
reference to the 1965 Will as he had made in his previous unsuccess- 
ful complaints. Plaintiff did not mention in any way the alleged 
1953 Will in his second amended complaint. The Trial Court prop- 
erly dismissed the second amended complaint by Order of November 
18, 1968 (A. 134). 


The second amended complaint was dismissed after full argu- 
ment in open Court and consideration of the court records. The 
plaintiff did not request leave to amend further at the hearing in 
open court when the Judge dismissed his second amended complaint. 
Plaintiff knew that the time had arrived when he must stand upon 
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his allegations, and that further amendment should not be granted. 
However, plaintiff later filed a Motion for Rehearing and a separate 

Motion for Leave to Amend, both containing identical reasons for. 
leave to amend, as follows: “That the Court’s granting of defend-. 
ant’s motion to dismiss, denies the plaintiff his day in court and any 
opportunity of adjudicating the merits of his case” (A. 131-132). 
Plaintiff did not either attach a copy of the proposed amendment or 
amended pleading, or set forth the proposed amendments. In his: 
brief at page 18 he states: “Appellant realized this discrepancy as 

to which will would be relied on when he asked for leave to amend 

his second amended complaint, but the Court denied him this 

opportunity to amend” (App. Br. p. 18)- Common sense dictates 

the necessity of having before the Court the proposed amendment. 

In any event the nature of the amendment should be made clear. 

The Trial Court properly denied both the Motion for Rehearing and 
the Motion for Leave to Amend, by Order dated November 27, 

1968 (A. 135). 


The granting of leave to amend a pleading is a matter within 
the sound discretion of the Trial Judge, and only an abuse of that 
discretion is reviewable on appeal. Fed. Rules Civ. Proc., rule 15, 28 
US.C.A. The plaintiff has had sufficient opportunity to state a 
claim in his original complaint, first amended complaint, and the 
second amended complaint, and he has failed to do so. The under- 
lying facts or circumstances relied upon by plaintiff are not a proper 
subject of relief. The plaintiff knows that the purported will on 
which his claim is predicated, is invalid and was found by a jury to 
have been procured by his undue influence and denied probate. 
Plaintiff is not acting in good faith, and is guilty of dilatory motive, 
as shown by the record herein. The action of plaintiff has resulted 
in undue delay and expense to defendant administrator, and finan- 
cial embarrassment to his two sisters both of whom are over 80 
years of age. The futility of further amendment is obvious. 
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The case of Laughlin v. Garnett, 78 U.S.App.D.C. 194, 138 
F.2d 931, cert. den. 64 S.Ct. 1055, 322 U.S. 738, 88 L.ed. 1572 is 
in point. This Court there said: 


“This is an appeal from the refusal of the trial 
court to permit appellant (plaintiff in the court 
below) to file a third amended complaint in an 
action for malicious prosecution * * *” 


“Under Rule 15(a) of the Federal Rules of Civil 
Procedure, after responsive pleadings have been filed 
a party may amend only by written consent of the 
adverse party or by leave of Court ‘when justice so 
requires’. Since the complaint before us is the fourth 
unsuccessful attempt of appellant to set out a cause 
of action against appellees we believe that the Court 
properly denied further amendment. Affirmed.” 


In denying a motion to serve a third amended complaint, the 
Court in the case of Bernstein v. M.V. Nederlandsche-Amerra- 
skansche, (S.D.N.Y. 1948) 79 Fed. Supp. 38, 42 said: 


“Plaintiff has heretofore been granted permission 
to serve two amended complaints. The action has 
been pending over three years. While leave to amend 
should be freely given, the time must arrive at some 
stage of every litigation when plaintiff must be 
required to stand upon the allegations he is asserting; 
that time has arrived.” 


The action of the trial court was proper and not an abuse of 
discretion. 
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Ill. APPELLANT HERE CONCEDES THE CORRECTNESS OF 
THE LOWER COURT RULING THAT THE PURPORTED 
1965 WILL, PROCURED BY HIS UNDUE INFLUENCE, IS 
INVALID AS A MEMORANDUM UNDER THE STATUTE 
OF FRAUDS, AND HE IS NOW RELYING UPON AND 
ATTEMPTING TO RECONSTRUCT AN ALLEGED 1953 
WILL, WHICH IS SHOWN BY THE RECORDS OF THIS 
COURT TO HAVE BEEN DESTROYED BY DECEDENT. 


A great portion of the brief of appellant is consumed in a futile 
effort to explain that his oral contract is based upon a will executed 
in 1953 and not the 1965 will. In many places in his brief he states 
that he relied on the 1953 will, and not the 1965 will which was 
procured by the undue influence of plaintiff Fisher and denied 
probate. The original complaint and the first amended complaint 
are both based on the purported will of 1965 as an examination of 
the record will show (A. 4-6). No mention whatsoever was made of 
the alleged 1953 will. After taking the deposition of Fisher, defend- 
ant filed a Motion for Summary Judgment under Rule 56 of the: 


Federal Rules of Civil Procedure (A. 94). Plaintiff filed opposition 
thereto wherein he states as follows: 


“Statute of Frauds: Defendant in his motion for 
summary judgment pleads the statute of frauds, as a 
bar to plaintiff's cause of action. Plaintiff states that 
the oral contract he had with defendant is taken out 
of the operation of the statute for * * * 


“The contract is evidenced by the Will (Ex. A), 
which was signed by the decedent. * * * Defendant 
fails to grasp the elementary fact that while the will 
is invalid as an instrument for Probate, it is still valid 
as a memorandum of the contract. The contract in 
this case has never been adjudicated but is now prop- 
erly before this Court. This will is a memorandum 
of Mrs. Lester’s agreement duly signed by her and 
said memorandum satisfies the requirement of the 
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statute of frauds that the sale of real estate must be 
evidenced by a writing, signed by the parties * * *” 


The Court ruled that this purported will was invalid as a mem- 
orandum under the Statute of Frauds, or for any other purpose, and 
the plaintiff requested leave to further amend his complaint which 
the Court granted by Order of July 3, 1968 (A. 119). The plaintiff 
then filed his second amended complaint, in which he failed to 
make any mention of the alleged Will of 1953 but again stated with 
reference to the purported 1965 Will the following: 


“However, when the said Mrs. Lester died, her will 
purporting to devise certain of her properties to 
plaintiff was declared by this court to be invalid and 
plaintiff has not received payment for his services 
contrary to decedent’s express and oft-repeated 
promise to compensate him adequately. * * * 


“Plaintiff was repeatedly assured and promised by 
decedent, Mrs. Lester that in consideration of the 
continued performance of his many and varied per- 
sonal services to her personally and to her estate, she 
would devise and bequeath certain property interests 
to him. However, upon her death, it appeared that 
she breached her contract to devise and bequeath 
these property interests since her will was declared 
invalid” (A. 121-122). 


See Faunce v. Woods, 55 App. D.C. 330, 5 F.2d 753 (1925); 
Kobus v. San Diego Trust Co., 172 Cal. App. 2d 574, 342 P.2d 468; 
Tucker v. Warfield, 73 U.S. App. D.C. 278, 119 F.2d 12; Slaughter 
vy. Madison, 77 U.S. App. D.C. 226, 135 F.2d 650. 
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IV. THE MATERIAL FACTS AND QUESTIONS IN PLAIN- 
TIFF’S COMPLAINT ALLEGING BREACH OF AN ORAL 
CONTRACT OF EMPLOYMENT WITH DEFENDANT'S 
DECEDENT, WERE JUDICIALLY DETERMINED IN A 
PRIOR ACTION BETWEEN THE SAME PARTIES OR 
THEIR PRIVIES, AND THE JUDGMENT IN THE PRIOR 
CASE IS A FINAL BAR AND RES JUDICATA TO THIS 
ACTION. 


The allegations made here with reference to the services per- 
formed by plaintiff for the decedent “from 1939 to the time of her 
death on September 1, 1965” are the same as those made at the 
prior trial in Administration Case No. 115,114, affirmed by this 
Court on March 24, 1967, except in the prior trial plaintiff testified 
that his services were not for compensation, whereas here plaintiff 
claims that the alleged services he performed for decedent were “in 
reliance of her repeated promises to him that she would leave him 
certain property interests by will” * * * “including real estate and 
improvements thereon”. In his deposition on June 29, 1967 herein 
plaintiff admitted that he testified at the trial of the prior case 
“that his assistance to decedent was for friendship and not for com- 
pensation”. Plaintiff admitted in his deposition that he had been 
paid adequately for his services to decedent, including $250 he re- 
ceived to help her move in April 1965 (A. 49, 96). The affidavit of 
defendant herein, filed in support of his Motion for summary judg- 
ment, states that plaintiff has been paid for his services, and plaintiff 
has not filed an affidavit in opposition thereto. The record shows that 
the estate has not been enriched, and plaintiff has been employed at 
Government Printing Office since 1939, where he first met decedent, 
and he is still employed there. Following the affirmance here in 
Case No. 20,303, plaintiff filed a claim on account wherein he 
alleged the Estate owed him certain monies and that he owed the 
Estate as shown in his statement of account. His claim was denied 
on May 11, 1967, and he did not appeal so that judgment still 
stands, but he has not as yet repaid the funds he admitted collecting 


18 


for the Estate. This Court can take judicial notice of its records. 
Moreover, the parties herein stipulated that the record of this Court 
in Case No. 20,303, and District Court Administration Case No. 
115.114 could be read as a part of the record in this case. 


In the case of Woods v. Cannaday, 81 U.S.App.D.C. 281, 282, 
158 F.2d 184, 185 (1946) this Court said: 


“<x * * We have held often enough not to require 
repetition that res judicata applies not only to points 
on which the Court was actually required to pro- 
nounce judgment, but, as well, to every point which 
properly belonged to the subject of the controversy 
and which the parties, in the exercise of reasonable 
diligence, might have brought forward at the time. 
See United States ex rel. Donner Steel Co. v. Inter- 
state Commerce Comm., 56 App.D.C. 44, 8 F.2d 
905: Nalle v. Oyster, 36 App.D.C. 36.” 


In the case of In Re Hanson’s Estate, 210 F. Supp. 377 (1962) 
Judge Tamm, then in District Court, made a thorough examination 
of the authorities, and an extended discussion on the doctrine of 
estoppel by judgment and res judicata. See also Atwell v. Ricketts, 
59 App.D.C. 199, 37 F.2d 995, wherein this Court sustained a plea 
of res judicata and dismissed the complaint. 


V. THE JURISDICTION OF THIS COURT IS IN QUESTION 
BECAUSE THE COUNTERCLAIM OF DEFENDANT-ADMIN- 
ISTRATOR IS STILL PENDING IN THE DISTRICT COURT, 
AFTER DISMISSAL OF THE COMPLAINT, AND THERE 
IS NO CERTIFICATE UNDER RULE 54(b) F.R.CIV.P. 


The fundamental question whether the judgment appealed from 
is a final one will be considered by the Court and must be answered, 
although it is not raised by either party. This Court has ruled that 
an appeal cannot be taken from an interlocutory order or from a 
judgment or decree not final as to all parties, whole subject matter, 
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and all causes of action involved, and, where it is not final, writ 
of error or appeal must be dismissed for want of jurisdiction. 
Southland Industries v. F.C.C.. 69 U.S.App-D.C. 82, 99 F.2d 117. : 


The defendant herein filed a compulsory counterclaim (A. 16, 
17, 95-100). Since a claim-counterclaim action involves multiple 
claims, under amended Rule 54(b) it is not necessary to distinguish 
between compulsory and permissive counterclaims, where the court 
adjudicates the claim, but not the counterclaim, and does not exe- 
cute its certificate, the adjudication is interlocutory until the Court 
has adjudicated all claims, including the counterclaim. Here the 
District Court has fully disposed of the claim of plaintiff, but not 
the counterclaim of defendant, and did not execute a certificate as 
required by Rule 54(b) F. R. Civ. P. 


In Pons v. Republic of Cuba, 110 U.S.App.D.C. 67, 68, 28! 
F.2d 879, 880 (1961), this court said: 


“The District Court’s order contained no express 
determination that there is no just reason for delay 
and no express direction for the entry of judgment. 
Therefore the order is not a ‘final judgment’ on any 
claim. 

“It follows that this Court has no jurisdiction to 
review any part of the order and this appeal must be 
dismissed. David v. District of Columbia, 88 U-S. 
App.D.C. 92, 187 F.2d 204: Felder v. D. Loughran 
Co., 88 U.S.App.D.C. 139, 188 F.2d 623; Maizel v. 
Epstein, 90 U.S.App.D.C. 328, 196 F.2d 44.” 


See also Etren v. Kauffman, 3 cir. 1950, 179 F.2d 302-303; 
Roberts v. American Newspaper Guild, 88 U.S.App.D.C. 231, 232, 
188 F.2d 650, 651. 


In the case of Kincaid & King Co., Inc. v. United States, 299 
F.2d 787 (1962) the court held judgment on a complaint and third 
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party complaint is not final and appealable where there has been no 
disposition of a counterclaim. The Court said: 


“A final judgment in the district court is the 
necessary predicate for appellate jurisdiction in a case 
of this sort. 28 U.S.C.A. Sec. 1291. Rule 54(b) of 
the Federal Rules of Civil Procedure provides that 
there is no final judgment when in a suit where mul- 
tiple claims are presented the district court fails to 
dispose of all the claims. Since there has been no 
disposition of the appellant’s counterclaim in this 
case by the district court there is no final judgment 
upon which to base appellate jurisdiction, and it is 
necessary to dismiss the appeal. This is the well 
settled rule of this circuit and of other circuits.” 
Citing Pons v. Republic of Cuba, supra. 


In Isenberg v. Biddle, 75 U.S.App.D.C. 100, 125 F.2d 741 
(1941), this Court held that a counterclaim which seeks affirmative 
relief is sustainable without regard to what happens to the original 


complaint. To the same effect is Haberman v. Equitable Life Assur- 
ance Society of U.S., 224 F.2d 401, 409, where the court said: 


“That counterclaim was a compulsory counter- 
claim under Rule 13(a) Federal Rules of Civil Proce- 
dure and even if the complaint be dismissed, a com- 
pulsory counterclaim is not required to be dismissed 
where it is supported by a proper ground of Federal 
jurisdiction. Pioche Mines Consol., Inc. v. Fidelity 
Philadelphia Trust Co., 9 cir. 206 F.2d 336, certio- 
rari denied 346 U.S. 899, 74 S.Ct. 225, 98 L.Ed. 
400: Isenberg v. Biddle, 75 U.S.App.D.C. 100, 125 
F.2d 741: 3 Moore’s Fed. Practice Sec. 13.15.” 


CONCLUSION 
It is respectfully submitted that the Court properly dismissed 


the second amended complaint and should be affirmed, or that sum- 


mary affirmance be granted if dismissed for jurisdictional reasons. 


Respectfully submitted, 


JOSEPH J. MALLOY 
1120 Connecticut Ave., N.W. | 
Washington, D.C. 20036 


Attorney for Appellee 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,647 


RAYMOND LEON FISHER, 
Appellant 


Vv. 


WALTER BAILEY, 
Administrator of the Estate of Emma D. Lester, 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


The appellant, by his attorney, Walter H.E. Jaeger, replies to 
the Brief for Appellee, and states: 


As to Appellee’s Counterstatement of the Case, the background 
of this case, as alleged by appellee, is not found in any other joint 
appendix or record of this court, but only in the pleadings and 
appendix herein. Appellant is aware of the appellee’s interjection of 


immaterial evidence and extraneous matter from the probate caveat 
proceedings he alleges to plug up his inability to counter appellant’s 
cause of action based upon the principles of the law of contracts. 


Appellee, in his efforts to provide a defense against the contract 
issue, has resorted to the use of misleading statements by interjecting 
immaterial evidence from an action sounding upon a caveat to break 
the Will dated 1965 by the decedent whose administrator is the 
appellee herein. 


The complaint in the present cause of action before the court 
is founded upon the breach of an oral contract made in 1953, and a 
Will dated 1953 and executed in that year (1953) by the decedent 
as the consideration for her contract with appellant. The following 
statement by appellee is certainly false and also misleading in light 
of the true principles of contract law here involved: 


a. ‘.. Moreover, the issues and evidence, with 
reference to the alleged Will of 1953, were fully cov- 
ered and considered in the testimony at trial, the 
Trial Court charge to the jury, and in the brief 
of appellant in Case No. 20,303 .... (Par. 2, p. 3, 
Br. for Appellee.) 


The issues and evidence with reference to the alleged Will of 
1953 were not presented in the caveat proceedings on the Will dated 
1965 and were not “fully covered and considered” with respect to 
an action based upon a contract and Will dated 1953. Nowhere in 
the caveat proceedings, which are not pertinent to the present issue 
of breach of contract was the 1953 contract issue raised and the 
relation the Will of 1953 had to this contract issue which is now 
before this Court. 


The necessity of proving that the Will of 1953 was made and 
the statements therein contained, relative to the contract now in 


issue before this court, is exactly why a trial on these genuine 


issues of fact is essential. The court below has denied appellant this 
right to a trial, as well as an opportunity to further amend his com- 
plaint, aid this is precisely why he is now before this Court. When 
genuine issues of fact exist the case may not be disposed of upon - 
Yet, this is what the court below did. Surely the courts 


motion. 
who sincerely seeks justice and legal protec- 


will protect a claimant 
tion of his rights and redress for their violation. 
is original and amended complaint, did 


965, which had been the subject of a 


caveat proceeding, as a memorandum to take the oral contract out 
of the operation of the Statute of Frauds. However, when the court 
below ruled that said Will dated 1965 could not be used as a mem- 
orandum of appellant’s contract because said Will of 1965 had been 
found to be obtained by undue influence of appellant, appellant 
then relied upon a Will dated 1953. Whether this decision is right 
or wrong, (and appellant cannot understand why such a document 
cannot be used as a memorandum in his contract action) appellant 
relied upon his ability to present the existence and contents of the 
Will dated 1953 as a memorandum of his oral contract which will 
take his contract out of the operation of the Statute of Frauds. 
The Will of 1953 was not before the Court in the caveat or any 
other proceeding. However, appellant has alleged that he can prove 
the existence of the Will dated 1953, and that it devised certain 
properties of decedent testatrix to him as consideration for his: serv- 
ices under their oral contract. Proving this Will of 1953, and its 
relation to the contract, raises genuine issues of fact, and to'prove 
them, a trial is necessary. But, in face of these representations by 
the appellant to the court below, that court has erroneously denied 
him such a trial by dismissing his cause upon motions by appellee 


based upon irrelevant and immaterial evidence adduced from the 
1] dated 1965. Appellant now 


Appellant at first, in hi 
rely upon the Will dated 1 


court proceedings on a caveat to a Wil 
seeks reversal of this judgment. 


Appellee has noted a statement py Judge Holtzoff in his charge 
to the jury in the caveat proceeding, wherein Judge Holtzoff said: 


“The Will, of course, has been destroyed, the prior 
Will . . .” (J.A. Case 20,303, p. 305).” (Br. for Appel- 
lee, p. 4.) 


Undoubtedly Judge Holtzoff was referring to the Will of 1953, 
which was not before him. He had no proof that said Will was 
destroyed. It appears by appellee’s brief that such a conclusion by 
the learned Judge was based upon testimony of a witness—Evelyn 
Fisher—when she said: ‘She had a previous Will that she tore up.” 
(Br. for Appellee, p. 4.) The record does not show that the witness 
actually saw the Will torn up, or, as is more probable, her statement 
was a surmise based on conjecture. In any event, the contract 
herein alleged is based upon the contents of the Will of 1953, 
wherein testatrix did devise certain properties to appellant in con- 


sideration of services to her. She also, in the Will of 1965, attempted 
to devise these properties to appellant. The fact that decedent 
sought to devise these properties to appellant is proof that she 
wanted him to have them pursuant to her contract. The declared 
invalidity of the “Will” of 1965 has no relation to the case now 
before the Court which is an action in contract evidenced by a Will 
dated 1953. 


Appellee again interjects statements in his brief which are 
irrelevant and immaterial to appellant’s claim based upon his oral 
contract with decedent, when he stated: 


“ 


_ ., wherein he [Fisher] alleged under oath, thet 
the estate owned him the sum of $2,404.12, and that 
he, Fisher, owed the estate $460.00 for money which 
he had collected for the Estate and had not repaid, 
as shown by his statement of account herein. (A. 18- 
20.)” (Br. for Appellee, p. 4.) 


Turning to Appellant’s Appendix herein at page 20, the signifi- 
cance of the items comprising the $2,404.12 will be noted. This 
matter is certainly not a part of the proceedings before this Honor- 
able Cuurt of Appeals today. Most of the costs in this figure were 
incurred by appellant in defense of the Will of 1965, in the caveat 
proceedings. Interjection of this matter in an action on the contract 
is incomprehensible. The factual explanation of this statement by 
appellee is pending in this counterclaim. Certainly, it ‘was not 
before the court below when it rendered its decision. Therefore, 
the claim of the $2,404.12 is not a part of the subject matter of 
this appeal as they were not a part of any decision appealed from. 
This is a further instance of the use of extraneous matter to distort 
and obscure the gejuine issues of fact involved in this cause of 
action. This issue of the $2,404.12 is the subject matter of appellee’s 
counterclaim, and it is still pending in the court below. 


Appellee, in his reply, presents half-truths which without rebuttal 
would grossly misrepresent the main claims of appellant based upon 
his contract, and quasi contract, which are the subject matter of this 
appeal. Appellee has referred to only a portion of the contents of 
paragraph two of the complaint, whereas a full reading of the entire 
contents of paragraph two of the Complaint (A, p.4) and par. 2 of 
the Amended Complaint (A, p- 7) and par. 2 of the: Second 
Amended Complaint (A, p. 121) will give this Honorable Court the 
truth as to appellant’s claim. Appellee was fully apprised of the 
facts with respect to the Will of 1953 and of appellant’s contract 
with decedent, from the deposition of appellant. This is shown by 
the following question by appellee and appellant’s answer: 


“Q. Will you explain that answer ‘Yes’? What did 
you mean by answering ‘Yes’ to this question, Mr. 
Fisher? 

“A. [| had done all of those things. I had been paid 

maybe not enough, but I had been paid adequately, 


but after the Will had been written in 53 | did those 
things in expectations of receiving the Bay property 
from that time on and... .” (A, p. 86.) 


Thus, appellee should be aware of the nature of appellant’s 
claim based on his contract with decedent and that the Will dated 
1953 was the one relied upon by appeliant to prove his contract. 


Again, appellee in his brief makes a statement which is 
misleading: 


“Thereafter, on July 24, 1968, plaintiff filed his 
second amended complaint, in which he omitted any 
reference whatsoever to the alleged 1953 Will, and 
again repeated the allegations with reference to the 
1965 Will, which the court had ruled was invalid 
(A. 120). (Br. for Appellee, p. 6.) 


An examination of the Second Amended Complaint (par. 2) 
fails to disclose the date of any Will. This is precisely why appellant 
sought to amend his Second Amended Complaint when he realized 
he had inadvertently omitted the date of the Will of 1953. (A, p- 
132.) When the trial court denied him an opportunity to correct 
this omission, appellant now seeks the aid of this Honorable court 
to correct the error of the trial court. Appellee, by the above 
quoted statement (brief p. 6), admits that he had notice that appel- 
lant was referring to the Will dated 1953. 


The Second Amended Complaint does contain a prayer for the 
unjust enrichment of the decedent’s estate by virtue of appellant 
having fully performed the personal services he contracted to do but 
was not paid for them. (A, p. 122.) With respect to appellant’s 
claim for unjust enrichment, the court below (Judge Aubrey E. 
Robinson, Jr.) in open court recognized appellant’s claim in quan- 
tum meruit but ignored this issue in his observation relative thereto in 
his final judgment. (Tr. proceedings before Judge Robinson, pp. 9 and 


10.) In fact, the learned Judge stated in the following words ‘that a 
claim for quantum meruit does not require a memorandum (since it 
is not subject to the Statute of Frauds), when he said: 


“The Court: No. Quantum doesn’t require a 
memorandum under the law, Counsel.” (Tr. of pro- 
ceedings before Judge Robinson, p. 9.) 


In recognizing this issue of law, the court still refused appellant’s 
claim that the case should not be dismissed, when it stated: 


“The Court: Well, I submit that he still out in the 
cold, too. Based on the pleading and the memoran- 
dum, the motion is granted. The complaint is dis- 
missed.” (Tr. p. 10.) 


The court, while recognizing that no memorandum was necessary 
in a claim for quantum meruit, was clearly in error in dismissing the 
complaint as appellant had stated a claim upon which relief could 
properly be granted. 


Appellee’s reference to the inadvertent omission of the 
Stipulation of Counsel filed March 8, 1968, but such stipulation is 
not really necessary. The record clearly establishes that such stipu- 
lation was entered into. (Record of Civil Docket - App. p. 1; Br. for 
Appellee, p. 7.) Following the decision by the court below that the 
Will dated 1965 could not be used by appellant as a memorandum 
which would take his contract out of the operation of the 
Statute of Frauds, there is no further need for any ‘of the 
evidence so stipulated. 


ARGUMENT 
Reply to Appellee’s Arguments 


I. Appellant claims the trial court improperly dismissed the 
complaint because there were genuine issues of fact raised by the 
complaint. The complaint alleged an oral contract and breach 
thereof; proving this oral contract presents an issue of fact. A trial 
to determine the existence of the oral contract and of the Will of 
1953, is essential. Appellee himself raises many issues of fact in his 
reply brief. (Br. for Appellee, p. 9-) Appellant has alleged he fully 
performed his part of the contract, while appellee says appellant did 
not change his position or perform in any way as alleged under the 
oral contract so as to take the case out of the operation of the Sta- 
tute of Frauds. On this issue alone a trial must determine the facts. 
Appellant’s claim for quantum meruit does not require a memoran- 
dum, nor is the Statute of Frauds involved in a question of unjust 
enrichment. Proof of unjust enrichment involves issues of fact. 
This point was recognized by the learned court below. 


Judgment of dismissal is unfair to appellant in that it recognized 
that appellant had presented an issue of quantum meruit, but dis- 
regarded this claim. 


The first argument of appellee in his reply brief is full of a 
restatement of his case in the caveat proceedings, and which are 
entirely irrelevant to the issues on the contract here. For example, 


after reciting much immaterial matter and restating the case, appellee 
says: 


“The Trial Court after full hearing dismissed the 
claim of plaintiff by Order dated November 18, 1968 
(A. 134).” (Br. for Appellee, p. 11.) 


This statement would lead one to conclude that there had been 
a trial of the issues in this case, when in fact there has been no such 


trial. That court was sitting in Motions Court; appellant now seeks 
a trial to determine the factual issues which the court below over- 
looked. 


Further confusion is thrown into this cause by appellee’s 


statement: 


“A District Court has inherent power, independent 
of rule or statute, to dismiss an action for failure to 
obey a Court Order directing him to complete a set- 
tlement found to have been agreed to by the parties.” 
[Citing cases.] (Br. for Appellee, p. 11.) 


This quotation has nothing to do with these proceedings. 
Wherein has appellant failed to obey a Court Order? Appellant’s 
alleged “failure to obey a court order” was not a part of the ‘pro- 
ceedings below or in the judgment herein appealed. 


Appellant has no quarrel with appellee’s contention that a court 
is entitled to go back to the original pleading in order to determine 
the nature of the new claim, but, generally, new claims can and do 
arise out of old claims. In the case here before the court, appel- 
lant’s claim on the contract is a new claim with respect to appellant’s 
contract and is totally separate and apart from the defensive position 
appellant was in when defending the Will of 1965 in a caveat pro- 
ceeding. That proceeding had none of the elements of contract 
involved as here in the instant case. 


Although appellee obtained a favorable decision against appellant 
in the caveat proceeding, this is no bar to an action on appellant’s 
contract. Here appellant is the one who has said he has a contract. 
Appellee has said he hasn’t a contract. The genuine issue of fact 
here is: Is there a contract? The lower court has in substance said 
there is no contract based upon an invalid Will dated 1965, but 
appellant has claimed his contract was based upon a Will dated 1953. 
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Now, was there a Will dated 1953, and did it contain the statements 
to back up appellant’s claim of contract? Again a genuine issue of 
fact is raised: Was there in fact a Will dated 1953; did it contain 
statements claimed by appellant which would prove his contract with 
decedent? These facts have not been aired before a motions court 
or trial court, and it is appellant’s contention that a trial is neces- 
sary to prove these facts. 


Appellant welcomes any material that is relevant, but objects 
to facts and claims which form no part of this litigation on a con- 
tract. The court below had ample evidence before it that, once 
appellant was barred from using the Will dated 1965 as a memoran- 
dum of his contract, appellant abandoned that claim and resorted to 
two legal theories to support his claim: 1. that proof of his 
contract lies in a Will dated 1953, made some twelve years prior to 
the invalid one dated 1965; 2. the unjust enrichment of decedent’s 


estate by his having performed beneficial services for which he was 
not paid. The court below recognized this issue but ignored it in its 
final judgment of dismissal. This was clearly error and requires 
reversal. 


II. Appellee agrees with appellant that courts generally grant 
leave to amend. However, he mis-states the appellant’s claim as 
being predicated upon an invalid Will. Appellee was aware and is on 
notice of the appellant’s claims that the Second Amended Com- 
plaint is based upon this Will dated 1953 and not the Will dated 
1965, when he states in Argument IV of his brief: 


“A great portion of the brief of appellant is con- 
sumed in a futile effort to explain that his oral 
contract is based upon a Will executed in 1953 and 
not the 1965 Will. In many places in his brief he 
states that he relied on the 1953 Will, and not the 
1965 Will which was procured by the undue influ- 
ence of plaintiff Fisher and denied probate.” (Br. for 
Appellee, p. 15.) 
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Under the circumstances, it is evident that the omission of any 
specific reference to a Will dated 1953, in the Second Amended 
Complaint. is clearly an oversight, which is vital to appellant’s cause. 
It is nowhere shown that appellant is “guilty of dilatory motive”, 
as appellee claims. (Br. for Appellee, p. 13.) Under the circum- 
stances, why would appellant intentionally jeopardize his cause? 
Appellant most certainly is not seeking to delay this case. He has 
had to contest all kinds of motions and refute deliberate andi mis- 
leading statements and innuendoes. Appellee has taken it upon 
himself to delay a trial on the factual issues of this case. Appellee 
first filed the caveat which consumed an enormous amount of time 
before appellant would know if he was going to get the property he 
was supposed to get under the terms of both Wills (1953 and 1965). 
He had to wait out the delay appellee initiated in the caveat pro- 
ceedings on the Will dated 1965. before filing his action for breach 
of contract. 


Within a period of about thirty days after the final decision in 
the caveat proceeding, appellant filed his claim on the contract. 
(Complaint filed on 12 May 1967 — A, p. 4.) How can this be 
dilatory? Within five days, or May 17, 1967, appellant filed his 
amended complaint. On July 6, 1967, appellee took appellant’s 
deposition, thus another delay by appellee. Not until August 16, 
1967, did appellee file his answer. (A, p. 1.) But why take up space 
here defending the charge of dilatory tactics by appellant, when a 
review of the Civil Docket entries reveals appellee has filed all of the 
dilatory motions. This charge by appellee is appalling, but he tops 
it with an accusation that appellant is responsible for expense to 
appellee and financial embarrassment to his two sisters, both of 
whom are over 80 years of age. (Br. for Appellee, p. 13.) This 
remark is clearly uncalled for and is designed to create a sympathetic 
feeling for these people who by chance were successful in the caveat 
case. The Will of 1953 denies any rights of the two sisters to any 
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part of the property devised by decedent, and any suggestion that 
they have been embarrassed by appellant’s cause is pure conjecture 
intended to mislead the court as to the true nature of appellant’s 
rights to seek the benefits of his contract in a competent court of 
law. Such an issue of dilatory tactics as raised by appellee is cer- 
tainly not before this court, as it was not before the lower court. 
Appellee here is truly underlining his apparent lack of understanding 
of appellant’s claim on the contract. 


The property in question was always intended to go to appellant, 
as the Wills of 1953 and 1965 made by decedent clearly indicate. 
Appellant has a right to this property by virtue of his contract with 
decedent.’ If appellant cannot take under the “Will” dated 1965, he 
is entitled to an adjudication of his claim under the contract of 1953. 


III. Appellant does not concede the correctness of the lower 
court’s ruling that the Will of 1965 (however procured) is invalid as 
a memorandum which would take his claim on a contract out of the 
operations of the statute of frauds. Appellant did not appeal that 
decision. However, in the interests of conserving time and placing 
greater reliance upon connecting the date of his contract with the 
true evidence of his contract, he did not then challenge the lower 
court’s ruling that the Will dated 1965 could not be used as a suf- 
ficient memorandum of his contract. However appellant cannot 
concede the correctness of that decision, but relies upon the Will 
dated 1953. Proving this Will (1953) and its contents, raises genu- 
ine issues of fact and thus a trial is essential. The court below has 
been consistently misled as to the nature of appellant’s breach of 
contract claim for damages. 


IV. Appellee improperly adverts to the decision of the court 
in the caveat proceedings on the Will dated 1965, as a bar to appel- 
lant’s claim and pleads res judicata. Appellant’s contract is an oral 
one, evidence of said contract is the execution of a Will dated 1953 
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made by testatrix. Appellant has fully performed his part of! the 
contract and decedent was in breach of her contract by having failed 
to make a valid will in 1965. Appellant has not received the bene- 
fits of his contract, namely, the receipt of the property promised 
him by decedent, and/or in the alternative, that the decedent’s 
estate has been unjustly enriched by the performance of certain 
personal services. 


The claim of appellant for the benefit of his contract was not 
raised in any court but the one herein. It is incomprehensible to 
understand how a decision declaring a will dated 1965, was obtained 
by undue influence can be res judicata to a complaint for breach of 
contract. The court below erred when it denied appellant the right 
to amend his complaint so as to truly reflect that a will dated 1953 
was relied as evidence of the contract between appellant and dece- 
dent after the Will of 1965 was declared invalid. In any event the 
Will dated 1953 was not the subject of the decision by the court in 
the caveat proceedings. While appellee raised this defense of Tes 
judicata there is no ruling by the court below declaring appellant’s 
cause on his contract is res judicata. (A, p. 12) 


V. The jurisdiction of this court may or may not be enter- 
tainable at this time because of a pending counterclaim. Appellant 
filed a Motion for Rehearing of his case on 15 Nov. 768 (A, p. 1), 
and on the same date filed a Motion for Leave to Amend (A, p. 
132), which was three days before the court’s order, dated 18 Nov. 
68, granting Motion to Dismiss second amended complaint (A, p. 
134). The Order dated 18 Nov. *68 states « _ . hereby dismissed 
without leave to further amend . . .” The counterclaim filed’ by the 
appellee was and is undecided by the court below, and no decree 
had been issued on it at the time the court issued its order dated the 
the 27th Nov. ’68, in which the court ordered “‘. . . Plaintiff's Motion 
for Rehearing be and is hereby denied... and Plaintiff's Motion for 
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Leave to Amend be and is hereby denied.” (A, p. 135) Appellant 
submits this is a final act by the court below with respect to this 
action on a contract. 


The counterclaim is still pending in the court below and has 
been placed on the Ready Calendar. (App. p. 3, docket entry of 
3 Jan. 69.) 


If appellant is permitted to amend before the trial on the 
counterclaim, the genuine issues of fact raised by the complaint, 
based upon an oral contract, can be presented and tried at one trial 
which is now pending on the counterclaim. Delay in reaching the 
merits of the case will thereby be prevented. If a final decision 
must be obtained on the counterclaim after a trial thereon and 
before an appeal can be taken on the order denying the leave to 
amend, presents the decided possibility of having another trial after 
a final determination is made on the counterclaim. In the interests 
of conserving time, justice will be best served by overruling the judg- 
ment of dismissal and granting appellant leave to amend his complaint. 


CONCLUSION 


The court below erred when it granted appellee’s Motion to 
Dismiss appellant’s second amended complaint wherein genuine 
issues of fact were raised and when it denied appellant’s Motion to 
amend his second amended complaint wherein an inadvertent but 
obvious omission had occurred. Appellant respectfully prays, that 
he be permitted to amend his complaint to show he relies upon a 
Will dated 1953, as evidence and consideration for his contract. 


Respectfully submitted, 
Walter H. E. Jaeger 
432 Munsey Building 
Washington, D.C. 20004 
Attorney for Appellant 


